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PREFACE 


10 6 


u F A W 


1 is not to be doubted, but that, upon a ſerious Peru= 


ſal, theſe Reports, now preſented to you, will appear 
to be taken with great Care and Solidity, ſeveral emi- 
nent Perſons of diſtinguiſhing Judgments in Matters of 
this Nature having recommended and encouraged this Un- 
dertaking : The Author ſeems to be a ſtudious and obſer- 
ving Gentleman, who was attendant at the Bar many 
Years, and had Time and Ability ſufficient for ſuch a 
Performance. | | 
I will only firſt obſerve, That theſe enſuing Caſes were 
lately argued and adjudged in the Queens Bench, and ne- 
ver printed before; ſo as there are no Contemporary Re- 
ports yet extant: And it is a good Obſervation of my 
Lord Coke, That latter Reſolutions and Fudgments are the 
fureſt, and therefore beſt to ſeaſon Students in ſettling their 
Judgment. And for that Purpoſe, I obſerve here are ſome 
Reſolutions, which either explode or correct former Reſo- 
lutions, as being Opinions wavering and not well digeſted, 
or not fully agreeable to the Rule and Reaſon of the Law. 
In ſhort, Theſe were taken when my Lord Chief Ju- 
ſtice Holt, the great Maſter of Experience of the Practice 
of that Court, fat there. 
But for that it is known, that Prefacers extravagant 
Recommendations of Books are very ſuſpicious, and there- 
upon the Readers not finding them anſwerable to the 
Pre-encomiums, their over-rais'd Expectations become 
pall'd, and they throw them afide with Slight and Indig- 
nation; therefore theſe Caſes, as argued and reſolved, are 


wholly ſubmitted to your reſpective Judgments. Yalere. 
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NAME 8 


OF THE 


C AS E % 


A, 


1 verſus Tertenants of Savage, 
Page 134, 199, 220 


Anonymus, 132, 153, 203 
Anonymus ver/us Cowper, 9o 
Anonymus verſus Catchmade, 90 
Arnote verſus Bream, 244 
Aſhby verſus White, 54 
Aſtry (Sir Samuel's Caſe) 123 
Overſeers of the Poor of St. Andrew's, 
ww 5 

B, 
Attersby verſus Marſh, 80 
Baldwin verſus Cole, 212 
Banbury (Lord) verſus Wood, 84 


Bangley verſus Titchcombe, 14 


Baker verſus Pierce, 


Barber verſus Dennis, 


Page 23 
6 


Bernardiſton ver/us Vicecom' Mid', 309 


Berwick verſus Andrews, 
Bignall verſus Devniſh, 


Biſhop of Durham vers Ladler, 


Blakamore verſus Tidderly, 
Boiſloe verſus Baily, 

Booth verſus Booth, 

Bovey ver/us Wheeler, 


Bourkamire verſus Darnell, 


Brewſter verſus Weld, 
Brigs verſus Collingſon, 
Britton verſus Standiſh, 
Brough verſus Parkins, 
Buller ver/us Crips, 
Burridge ver/us Forteſcue, 
Buſhel verſus Paſmore, 


Butler verſus Rolfe, © 


Buxom verſus Hoskins, 
Burnaby verſus Saunderſon, 


I25 
242 

71 
240 
221 
238 
267 
24.8 
229 

70 
188 


80 


29 
60 
217 
25 


263 


174 
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"The Names of the C4 5 E i” 


© 3 
; Lderton's Caſe, and other Page 
EE verſus Hardy & altos, * 164 E Elmore —_ nd ber 198 
wis verſus Lombe, 
Carleton verſus Mortagh, I13, 200 e Selby 1 
Catchmade's Caſe, 90 | Evans verſus Roberts 61 
Chetly verſus Wood, 42 | Ewer verſus Jones, f | 25 
Cholmley vers Veale, 304 | 
. Claxton verſus Baſty, 58 — — — — 
Clement verſus Scudamore, 120 | 5 
Clerk verſus Delay, 151 F. 
Clerk verſus Withers, 290 | 
. Cockroft * * Smith, 230, 263 2 verſus Morriſon, 157, 197 
Cole verſus Turner, 149 Fazakerly verſus Baldoe, 177 
College of Phyſicians verſus Roſe, 44 | Fitzhugh ver/us Dennington, 227, 259 
Collins verſus Jeflot, 155 | French's Caſe, 247 
Lady Cook verſus Remington, 237 | Fox verſus Tilly, 225 
Corniſh verſus Marks, 17 Ford verſus Lord Grey 44 
Cotton ver/us Martin, 63 Foxon ve r/us Moſely, I 54 | 
Counteſs of Bridgwater, verſus Ducem| 5 | 
de Bolton, 106 % en nn ne tl nn gonet, 
- Cragger verſus Glover, 3011 8 
Cragg verſus Bowman, | 147 
Crocket's Caſe, 1 
Croſs ver/us Bolſon, 162 1 1 Cans 3 * . 88 
Crowder verſus Oldfield, 19 . 2 
Cuddon verſus Provoſt, | 12 | 
Gaddon verſus Eltwick, Bal 8 eds, 165 
Culliford's Caſe, 219 828 Vow = ark 173 
Cunmer verſus Milton Pariſhes, 87 8 _ p 1 2 123 
Cowper's Caſe, 90 2 1 22 ar ker, 15 
| | Goddar verſus Smith, 261 
* Godolphin verſus Tudor, 38, 234 
— Gree verſus Sharp, x... 
| | | Grovenor verſus Soame, 122 
D Greaves verſus Blanchett, 148 
| Grant ver/us Southers, 183 
AY verſus Musket, 9813 — 
Davenant verſus Rafter, 235 | 
Davy verſus Salter, 250 H. 
Dean verſus Crane, 309 V 
Denham ver ſis Stephenſon, 241 ALE verſus Claro, 149 
3 verſus 3 Lane, 131 Harvey verſus Broad, 148, 159 
illon verſus Brown, I 196 
Dod „ 2 141 Harwood ver ſts Turberville, 3 
Dockmanny verſus Davenant, 198 | Heins vers Hancock, 140 
Dove ver ſus Smith, 153 | Herring ver ſics Croker, 184 
=” | a Hodges 


The Names of 


the CASES. 


Hodges verſus Templar, Page 191| 
Holderſtaff verſus Saunders, 16] | M. 
Holmes ver/us Hall, 161 
Horner verſus Bonner, 86, 96] Ayor of Wincheſter verſus Wilks, 
Hotherſhel verſus Bows, 21 Page 21 
Hutton verſus Manſell, 172 | Mr. Medlicot's Caſe, 137 
Michelſon verſus Cawſey, 72 
_ CY — | Michell verſus Waldren, 306 
I Middleton verſus Haw, 242 
by Mills verſus ey 62 
Lord Mohun's Caſe, 59 
Aae Ns Nene t, OE 
5 1 3 verſus * 162 
evon verſus Turner, nne * 
E Paroch' de Weſtbury in 3 ver jus —- org ; G 63 
Com' Wilts verſus Inhabitant' de uriell venus Trey, > 
Coſtham, 213 Z 4 SY 
Inman verſus Crew, 8 ” E 
Johnſon verſus Shepney, 79 N. 
Johnſon & Uxor verſus Browning, 216 a | 
Jordan verſus Thomkins, 77 Eal verſus Goulſton, 167 
Joſe verſus Mills, | 14 Noel verſus Gray, 22 
Ireland's Caſe, 101 | N 
| 
K. O. 

Ent's Ca 2, | I g Ates verſus Bromill, 160, 176 
— Ion, 231 Osbourn verſus Hoſier, i 5 
— — — Overſeers of the Poor of the Pariſh of 

"he Andreu s, 77 
L. ä | 
Ady Cook verſus Remington, 237 
Lamb verſus Williams, 82| P. 
Langford verſus Adminiſtrator of Tyler, | | 
162 Do of St. Clement's verſus that of 
Leiceſter verſus Foy, 261 St. Andrew's, 287 
Leonard verſus Stacy, 68, 139 Parker verſus Clerke, 252 
Lepicott verſus Browne, 198 | Parker verſus Sir Will. More, 95 
Leſauld verſus Dyer, 57 Parkins verſus Chatherton, 159 
Lett verſus Mills, 105 Parkins verſus Woolaſton, 130, 139 
Lewis verſus Jones, | 138 | Peat's Caſe, 228, 310 
Lidford verſus Thomas 96 | Phips ver/us Jackſon, 305 
Longueville verſus Hund' de Thiſtle- Phyſicians College vers Roſe, 44 
worth, 27 | Poply verſus Aſhly, 147 
Lord Banbury verſus Wood, 84 | Powel verſus Ball, 210 
Lynch verſus Hooke, 225, 311 | Preſgrove verfus Saunders, 81 
3 | Domina 
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"The Names of the CASE 1 


* — 


Domina Regina 
verſus 


Niddlemore, Page 212 
Newnham Murry (In- 
Bains, Page 192 babitants) 163 
Ball, 78 Orbell, 42 
Banks, (Sir Jacob) Pugh & 410 140 
1 245 Rawlins, 243 
Bath (Mayor, Sc.) I Saintiff, 255 
R a 1. 7 4 M 125 
Beſt & al”, 137, 185 i . _ | Thetfor ayor) 2 
4 Bothell, W » Domina Regina“ Tracy, 30, 114, 178 
Bran worth, 240 en. Tutchin, 164, 268 
{| Brown, 87 | Warden of the Fleet, 
J Buck & Hale, 306 18 
Bucklew (Ducheſs) & Watton, 95 
. — 1 Weekes, 220 
Carter, Weſt, 180 
Clitheroe, (Town) 133 Wheeler, 
| Cluworth, (Inbabi- Wilts Com' ( Inhabi- 
| ants) 163 „ i091, $07 
Collingwood, 288 
Corbett, 91 | Reignots dr Tipping, 241 
|  Coteſworth, 172, 180 Ride verſus Ride, 239 
Cox & Earle, &c. 31 | Rich verſus Aldred, 216 
Criſp, 9 37 Rich ver ſis Doughty, I 54. 
Croſs, 43 | Robinſon verſus Callow, 82 
Daniel 9, 182, 289 Robinſon verſus Goſnold, 171 
Dixon, 61 | Roſwell ver/us Pryor, 116 
Dyer, 41, 96 Robert verſus Harnage, 228 
Earl, Cox & al', 31] Rowſton verſus Combat, 157 
Foxby, 11, 178, 213, | Ruſſell verſus Corn, 127 
| 239 
Franklin, V 2 
| George, 40, 57 ; : N 
[lin &S a, 87 
_ |] Gold, 163] - 8. 
Guy, 89 
Hale & Buck, 306 OAdler's Company verſus Jones, 78 
Hannon, 311 Saunders verſus Melhuiſh, 3 
| Hereford, (Mayor) Scott (Sir Harry) verſus Brace, Sc. 38 
399 | Scrimſhaw verſus Weſtby, 302 
Hoskins, 58 | Selby verſus Green, 233 
{| Inhabit' de Com' Wilts, | Sexton's Caſe, 163 
| 191, 307 | Shepherd and Baily verſus Orchard, 40 
Lane, 128 | Shuttle ver/us Wood, 132 
Langley, 124 Sir Samuel Aſtry's Caſe, 123 
Leich, 145 | Slater verſus May, 304 
Littleport, (Pariſh) Smartle verſus Penhallow, 63 
97 | Smith verſus the Mayor and Aldermen 
London, 204 | of London, 78 
| Macarty, 301 Smith 


"The Names of the CASE FS. 


Smith verſus Aiery, Page 128 
Smith verſus Harmon, 142 
Smith verſus Bartlet, 156 
Souther's Caſe, 133 
Sparks verſus Wood, 146 
Squire verſus Grevell, 33 
Stanion verſus Davis, 223 
Staple verſus Haydon, I 
Stillingfleet verſus Sir Harry Parker, 
24.8 
Strong verſus Courtney, 265 
Sutton's Caſe, 57, 91 
* 
Emplar's Caſe, 191 | 
Tenant ver/us Goldwin, 311 
Tilſden verſus Parfriman, 253 
Tracy verſus Talbot, 214 
Trantor ver/us Watſon, II 
Trevill verſus Edwards, 308 
Trevivan verſus Lawrence, 256 


Thornborough verſus Whitacre, 305 
Turner verſus Nurſe, „ 
V. 

\ J Aughan verſus Company of Gun- 

makers in London, 82 
Villars verſus Cary, 303 


W. 
Alden verſus Holman, Page 115 
Walmſely verſus Ruſſel, 200 
Ward verſus Evans, 36 
Ward ver/us Apprice, 264 
Warren verſus Fuz, = 


Warren verſus Mathews, 
Warden and Company of Sadlers wn 


Jones, 165 
Warden of the Fleet's Caſe, 18 
Wells verſus Oſmond. 238 
Weſtbury (Inhabit') 1 Coſtham, 

213 
Wey verſus Yelly, 194- 
White s Caſe, 18 
White verſus Bodiman, 150 
Wiat qui tam wver/us Ayland, 33 
Wigg verſus Rook, 86 
William wer/us Farrow, 82 
Williams verſus Jackſon, 146 
Williams verſus Hoskins, 310 
Wilſon verſus Gray, 211 
Wincheſter (Mayor) verſus Wilks, 21 
Winter verſus Garlick, 195 
Wood verſus Shepherd, 24 
Woodcock verſus Morgan, 306 
White's Caſe, a Mandamus 18 


D E 


„ 
7 FC __ 9 
83 5 {7% D . W. - IS * N * , —_—_— n 
6 7 r n S 2 RN Rn nn, 
1 „ Pons * I Dew; GG - 1 : Rn n . 82 EY 
' NS EA \ — «©. . reer : k 2 * 8 . 


; 


*** 
Term. Sancti Mich. 
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8. C. 1 Salk. 
173, 216. 


Staple verſus Heydon. 8. C. 14. 
| | * Raym. 922. 


T5 Plaintiff S. bꝛings Treſpaſs againſt J. H. and G. The Gi, 


Fowler, fo2 that they on the ziſt of May in the 13th 
Pear of the late King William, bzoke his Cloſe, called 
the Wharf fn Stepney in Middleſex, and thzew down a 


Perch of Rails therein ſtanding: And alſo, fo2 that on the 7th 


of July following, they entered into the ſame Mhark, and com- 
mitted the like Treſpaſs, | 


The Defendant G. F. as to all, pleads Not guilty : But J. H. Ma. Cut. 


as to the Treſpaſs laid on the 31ſt of May, pleads Not guilty 77 — 


as to the Fo2ce, and juſtifies the Entry, and. thzowing down the 4 Mod. 143- 
Rails; fo2 that long befoze one Edw. G. was poſſeſſed by Uer- 3 75+ 
tue of a certain Leaſe fo eighty Pears then to come, and pet Sin. 2. 
unexpired, of the ſaid hark, and alſo of a Yard next adjoining 664. 
thereunto; and that fo2 the necefſary Uſe of the ſaid Yard, | bop 7s 
had and uſed a Way over the ſafd Wharf to a certain Stairs on sir i. Hates 
the River Thames, which was thereunto contiguous, there to Notes on F. 
take Water, &c. and being ſo poſſeſſed, he on ſuch a Day and N. J. 26. K. 


Pear, which was pzfo2 to the Time laid in the Treſpaſs, demiſed 


the ſaid Yard (inter alia) to the Defendant J. H. fo2 a Term of 
Pears pet unexpired, with all lawful Maps, &c. thereunto be- 
longing : By Uertue whereof he entered, and was poſſeſſed, &c. 
whereby he was entitled to the ſaid May: That the Plaintiff 
obſtruted it with Rails; ſo he coming to uſe it, could not paſs; 
and that he requeſted the Plaintiff to open the Rails, which he 
refuſed, ſo he. juſtified the thzowing them down, and pleads di⸗ 
retly in the ſame Manner to the other Treſpaſs laid on the 7th 
of July ; and avers, That at the ſeveral Times he had no other 
Way to the ſafd Stairs and River Thames than by and thzough 
the ſaid hark. ; | 

| 'B _ Plaintiff, 


- 


Term. S. Mich. 2 Anne, in B. R. 
Plaintiff, as to the Plea to the firſt Treſpaſs, replies, That 


the Defendant J. H. had another convenienter Way to the Ri- 


ver Thames than thzough the ſaid Wharf, and thereupon they 

Hob. 66. are at Iſſue; and upon the Plea to the Treſpaſs on the ſeventh 
of July he demurs, Ideo fiat Jurat, to try the Iſſues, and aſſeſs 
contingent Damages upon the Demurrer. Both Defendants 
make Dekault at Niſi prius; which being recozded, the Inqueſt 
is awarded by Default, and G. Fowler is found guilty of the 
Treſpaſs on the 3 iſt of May, but acquitted of that on the 7th of 
July; and J. H. is acquitted-of the Treſpaſs on the 31ſt of May 
as to the Fo2ce, but the Jury found as to the reſt, that he had 
no other Way to the ſaid Stairs and River Thames than thzough 
the ſald Mhark, and aſſeſs' Damages upon the Demurrer, and 
acquit him of the Treſpaſs on the 7th of July. 


In this Caſe ſeveral Points were moved, and reſolved by the 


Court: | 
1. Rl. Q. 1. Uhether a Repleaver ſhould be in this Caſe, there be⸗ 
If a Reples- fing, as was laid, an immaterial Iſſue joined? And the Court 


de in n held clearly the Iſſue was impertinent; but as to Repleaders in 


caſe. general, The Court held, *' 

When a Re- 1, That a Repleader is to be awarded when ſuch an Iſſue is 
— jolned, as the Court after Trial thereok cannot give a Judg⸗ 

immaterial ment, as being impertinent oz uncertain, and not determining 

Iſſue. the Right.. 22 H. 6. 16. Vide 1 Lev. 32. 1 Keb. 23, 39, 89. 

. 2. That befoze the Statute of Jeofails, if ſuch an Iſſue were 

vide Dr. fofned, the Court befoze Trial might award a Repleader. 2 Salk. 


Fi Ram. 579. 1 Salk. 216. Vide 3 Keb. 664. 


. Raym. 
134» 169, 170, 391, 707, 970. Caf. temp. An. 46. 


Where the 3. When a Repleader is awarded, the * Amendment muff begin 
A where the Plea, which makes the Jſſue bad, begins to be faulty , 
to Repleader. AND therefo2e if one makes himſelf a bad Title to his Declaration, 
*5E.4-8. to which there is a bad Bar, and thereupon a bad Replication on 
Vie nyer which there is Tſue, there the Repleader muſt be awarded and en⸗ 
117, 118. tred on Recozd; and the Plaintiff ſhall declare de Novo, &c. But 
tik the Bar be good, oz the Plea be good, and the Replication 
bad, and Jſſue thereupon, there a Repleader will be only as to 
Replication; but if Bar and Replication be both bad, and a Re- 
pleader is awarded, it muſt be as to both. Vide 3 Keb. 664. 
Tens: 4. If the Court award a Repleader where it ought not to have 
been, oz deny it when it ought to be, it is Erroz, 2 Salk. 579. 
Vide Poſt 102. 8 q 
No Coſts on 5. That upon Award of Repleader, there muſt be no Coſts, 
Award of Re- becauſe it is a Judgment of the Court upon the Pleading; bur 
upon Amendment of a Plea in Paper, there muſt be Coſts. 
General Rule 6. That upon a general Rule fo2 Repleader, without any Di⸗ 
of Repleader. xęſtion from the Court from what they ſhould begin the Replead- 
er, it muſt begin from the firſt Fault which occaſioned the bad 
Pleading commenced; koz the Judgment is quod partes replaci- 
tent. 2 Salk. 579. 5 
2 7. That 
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5 — —— __ 

7. That the Pleadings in this Caſe were ſuch as a Repleader Avermene 
would be awarded upon at the Common Lam, fo2 the Defen- nme r 
dant having inſiſted upon a Title to a Map by Gꝛant, his Aver- Ce, 
ment, That he had no other Map, was immaterial, and by Con- Carth. 351. 
ſequence the Jfſue thereupon impertinent; beſides, there was no 
Tſlue at all joined, fo2 the Plaintiff's Affirmative does not meet 
with the Defendant's Megative. 

8. That though a Repleader ſhould Have been at Common de by 
Law in this Caſe, this Motion having been made bekoze Trial, d 2 
and it being doubtkul whether a Uerdi# would not help it by the ben grane- 
Statute of ſeoffails, the Court ſaid it would be juſt in them not able. 
to grant a Repleader till after Uerdi#; fo2 they ſaid they might 
indeed grant a Repleader befo2e Uerdi# at Common Law, but 
they were not bound to do it. So note the Diverſitp ſince the Aid by Sta- 
* Statute; fo2 though it were reaſonable to award a Repleader we Law. 
bekoze Gerdick at Common Law, where the Pleading appeared 
fluch on which no Judgment could be after Clerdit; yet ſince the 
Statute, when a Gerdict may cure immaterial oz infozmal Iſſues, 
it may not be pꝛoper to do it. 

9. After the Trial, the Court held, That this Jſſue was ſuch vide 2 Ley. 
on which no Judgment could be; fo2 the Defendant pleaded, N 12. 
That he had no other May to the Stairs and River Thames. 39. __ 
The Plaintiff replies, That he had another Map to the Thames; 
and the Jury found no other Way to the ſaid Stairs and River 
Thames; ſo in Truth there was no Iſſue joined. 

10. That in this Caſe there could be no Repleader, koz the 
Parties were quite out of Court by the Default. 

N. B. Per 40 Ed. 3. 15. Jf a Jury do not find Aﬀets to a certain Repleader at. 
Galue, the Uerdit is inſufficient, and a Repleader ſhall be granted, * Verdi. 
and the Iſſue tried by another Inqueſt. Vide Cro. Eliz. 318, 883. 

2dly. In Reference to the Way claimed, theſe Points were =: 2 
agreed on by all, viz. 2 1 

1. That a Yan cannot claim a Wap over my G2ound from Ca 
one Part thereof to another; but from one Part of his own 1 
SGzdund to another, he may claim a Way over my G2ound. Om 

2. A Stranger may have a Way over another's Soll thee vide cc. 
Manner of Ways, viz. Foz Neceſſity, by Grant, and by Preſcrip- 270. 
tion; Fo Neceſſity; as if A. has an Acre of G20und ſurrounded 4% Ne. 
by G2ound of B. A. fo2 Neceflity has a Way over a conveutent 2 
Part of B.'s Sꝛound to his own Soil, as a neceſſary Incident to 
his G20und; So if A. grant a Piece of Land which is ſurround- 
ed by Land of the Uendo?, he grants a Way as a neceſſary Jnci- 
dent therewith. 2 Rol. Abr. 60. Poſt 149. 

3. It one be ſeiſed of Black-acre and White-acre, and uſes a Way . By Grant 
over Wlhite-acre from Black⸗acre to a Mill, River, &c. and he grants 2 e 
Black ⸗acre to B. with all Ways, Eaſements, &c. the G2antee ſhall , Lee. 305. 
have the fame Conveniency that the Gꝛantoꝛ had, when he had Black⸗ 

Acre: So if A. has two Acres of Land, and has a (ay from them 
over another's Soil, and grants one of them with all Mays, the 
G2antee ſhall have the ſame WW ap that the Gzanto2 had: But there 


the 
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 Gtanto2 as is traverſable, and not only ſay, that the G2zantoz 
was poſſeſſed of the Place, to which, 8c. foz a Term of Years; 
| fo2 there the Poſſeſſion would be traverſable materially... 
3. By Pre It a May of Neceſſity be claimed, it is a good Plea to ſay, 
7 the Party has another May; but ſecus where a Way is claimed 
Farll. 5s. by Gtant oz Pꝛeſcription. 
5 4. The Map of Pleading in this Caſe had been to ſhew, that 
Pleadivg ® fluch a one was ſeiſed in Fee of the Place to which, Sc. and being 
Elass. ſo ſeiſed was intitled to a (Ulay, and ſhew how, and that he granted 
6 Co.6o. to the Leſſoz, &c. wohs alſo granted it to him, &c. Fo2 when one 
1003, ſhews a particular Eſtate, he muſt ſettle the Fee in Somebody. 
A Ver 5. Jt was agreed, That by Gzant of a Houſe to which there 
Neceſity. ig a May of Necefſity, without moze, the G2antee ſhall have 
the Way as well as if it were ſpectally mentioned in the Szant. 
2 Cro. 190 & 170. Vide Hob. 234, 295, & ante. | 
3d Point. It was reſolved, That if the Plaintiff had demurred to the 
Defendant's Plea, without Doubt he ſhould have had Judg- 
ment. Foz reſolv'd [Vide Rigeway's Caſe] That after a Demur⸗ 
rer a Repleader ſhall not be, becauſe the Parties by mutual Al⸗ 
ſent have put themſelves on the Judgment of the Court. Li. 3. 
| 52. Vide Dor. plac. 311. ſed vide poſt 102, & 3 Lev. 440. contr. 
ns. Upon the Point, whether the Matter were now cured after 
by the Stag, CIerDitt by the Statute of Jeofails, theſe Points were agreed: 
1. Ik a Jury find a Point in Iſſue, and a ſuperfluous Matter 
over and above, that ſhall not vitiate the Uerdit. 
2. That in this Caſe the Jury found nothing that was put in 
Iſſue; fo2 they do not find that either he had no other Map, oz 
had another Way to the Thames; but that he had no other Wap 
to the Stairs and Thames, which might well be, and yet he might 
have another Way to the Thames. 
th ab ring As to Defaults after Jſſue, the Court took a Diverſity between a 
4: wo B. Real and Perſonal Action; fo2 in a Real Aﬀion, if a Tenant make 
faules afer Dekault, the Demandant map, if he pleaſe, waive the Benefit of it, 


mw 23 and pꝛoceed by further P2oceſs againſt him; as if the Tenant make 


1 Lev. 10g. Default on the D2iginal, the Demandant ſhall have a * Grand Cape; 


1 Mod. 248, and if the Tenant do not ſave his Default, the Demandant, if he 
: Show. 424. (N(CitS upon it, ſhall have Judgment final upon the firſt Default, 


z Show. 42 


' Vide 1 Salk. (i. e. at the Return of the Grand Cape) but he may, if he pleaſe, 


n. releaſe the Dekault, and continue further Pꝛocels againſt him: In 
166. like manner of a Default after Appearance, the Demandant ſhall 


Vide 2 Cro. have a Petit Cape, &c. and if the Tenant do not ſave his Default, he 


* may have Judgment upon the Dekault; oꝛ if he will walve that aAd⸗ 


Vent. 60. 
82 vantage, he map, and pꝛoceed by further P2oceſs. Tf in a Real 


rJo.412,413- Action the Tenant make Oefault at Niſi prius, the Default is never 
3 recoꝛded, but only the Poſtea marked; and the Demandant, if he 
612. will, ſhall have a Petit Cape, and Judgment thereupon, ik the Dekault 


See 2 Inſt, 830. * See x Lev. 105. That Judgment ought not to be given on a Default in real Actions, but 
that a Grand Cape ought to iſſue on a Default before Appearance, and a Perit Cape if the Default 
be after Appearance. 


2 | be 


; the Gꝛantee in making Title muſt alledge ſuch an Eſtate in the | 


vv —_ FD Yo 


be not ſaved; oz elſe he may waive the Default, and continue with 
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further P2oceſs. But in caſe of a Perſonal Ackion, a Default at Perſonal 
the Trial is always reco2ped, and there is no further P2oceſsin Law on. 


to bꝛing the Defendant into Court upon Releaſe ot the Default. And 


antiently at every Continuance⸗day the Parties were demandable; 

and ik the Defendant did not appear, oꝛ were not efſoin'd, his Dekault 

was reco2ded, and Judgment given againft him thereupon: But by 

the Statute of Marlbridge, c. 13. and Weſtm. 2. c. 27. after Iſlue 1 Cro. 571. 
join d in a perſonal Adton, the Defendant ſhall have but ane Efſoin p35 i» * 
and one Default ; and if the Default be upon the Venire fac', then agion. 
it is recoꝛded, and a Diſtringas ſhall go againſt the Jur' ad triand', 

and againſt the Defendant, to receive his Judgment; but if he comes 

in at the Day of Niſi prius, he ſaves his Default ; but if he does Default pe- 
not, the Default is peremptozp, and final Judgment ſhall be given ron. 
thereupon. And it is to be obſerved, That this one Efſoin and one 
Default that the Statutes give, muſt be at the firſt Continuance 


after the Jſſue ; fo2 if the Defendant ſhould appear at the firff Con- 


tinuance, viz. at the Venire fac', he ſhall neither be efſoined, oz 


have a Default ſaved at the Return of the Diſtringas ; but Judg- 
ment perempto2y ſhall be given on ſuch Default. 2 Inſt. 217. 
But if the Defendant imparl to a Day in a Perſonal Action, and Imparlance, 


does not appear at the Day, Judgment final ſhall be given againſt ud Petaull, 


bim; fo2 the Default is peremptozy to him, and there is no Pꝛocels action. 


to bꝛing him into Court again. Vide 38 H. 6:33. In Debt, the De- 

fendant pleads in Abatement to the Mrit, to which thePlatntiff im⸗ 

parts, and at the Day given the Defendant makes Default ; Judg- Abatemenc 
ment final is upon the Default, tho' the Plea was only in Abate- * 2*>*- 
ment. 18 E. 4.7. In Treſpaſs, the Defendant demurred, and made Demurrer in 
Default at the Day given, and Judgment final. In Debt upon an T*2*6, Ge. 


Obligation, the Defendant pleads a Releaſe, and after Demurrer 


Day is given, and Default is made by the Defendant at the Day; Cal. temp. 
Judgment final ſhall be given. Vide 1 H. 7. 11. In Treſpaſs De- — 08+ 
fendant imparls, and makes Default at the Day, Judgment final jnat. 
ſhall be given: So in Debt, 11 H. 7. 5. and the Caſe in 2 Cro. 3 57, Ld. Raym. 
was remembzed, where a Judgment in an inkerioz Court was re: 7 
verſed fo2 this Erro2; that the Defendant being efſoined, and 
making Default at the Day given by Eſſoin, they gave a further 
Day when it ſhould be a Judgment by Default. 9 

So now, what ſtuck with the Court was, Whether Judgment whether here 
ſhould be given upon the Demurrer againſt the Defendant, oz Jodewent 
upon the Default ? That is, Whether he being out of Court as nne der 
to one Iſſue by the Oefault, he could be p2eſent in Court as to murrer, or 


the Iſſue in Law upon the Oemurrer, lo that the Court might cron the De. 


give Judgment thereupon? And as to this Point, the Caſe was, _ 
A Defendant in two ſeveral Treſpaſſes pleads an ill Plea to 
one; on which the Plaintift demurs, and joins Jfſuie upon the 
other, and makes Default at the Day of Niſi prius; whereupon 
the Inqueſt is taken by Default as to the Iſſue, and contingent 
Damages upon the Demurrer. And Ward, fo2 the Plaintiff, 
argued, . That Judgment ought 3 be upon the Demurrer. 4 
. | | T. 8 


—_ WY 
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Dots; "14h 1. This is not ſuch a Default on which Judgment can de 
che eg. of given; and he took this Diverſity, That where-ever in a real 
dants. Acklon the Default is ſaveable, ſo that Grand 02 Petit Cape ſhall 
go, there in a perſonal Action a Dekault is not peremptozy; but 
there is indeed a p2oper Pꝛoceſs to iſſue, and bzing the Party 
into Court. As koz the Purpoſe, in a real Afﬀion after Impar⸗ 
lance Prece Partium, 02 upon Eſſoin, if the Party having choſe 
his Day fail thereupon, peremptozy Judgment ſhall be thereupon, 
and the Lands ſeiſed; and in that Cale, Judgment would be 
likewiſe peremptozy in a perſonal Action; but if the Default were 
upon the Return of a Pꝛoceſs, which is ſaveable in a real Action, 
there Judgment perempto2y ought not to be in a perſonal Action, 
becauſe there the Day is not taken oz choſen by the Party, but 
given to him by the Court; and it ſeems but reaſonable he ſhould 
be mo2e ſeverely uſed upon his Dekault at his own Day, than 
at a Dies datus by the Court, 
2 But this is only in Reference to Defendants; but in Cate of 
S. Plaintiffs, they are in many Caſes demandable at Day given ta 
purſue their TWirit: But in Caſe of Defendants, upon Default 
at a Day given befoze Plea pleaded, there ſhall be no Judgment 
peremptozy. Vide 7 H. 6. 19, 41. 19 H. 8. 6. 
In Treſpaſs the Defendant appeared upon the Exigent, and 
Day is given over to another Term, at which the Defendant 
makes Default; and per Cur. The Plaintiff can only have P20- 
ceſs Ad reſpond”, and if he fail thereat, then three Capias's and 
Exigent as befoꝛe; and he quoted 20 Ed. 3. 12, 2 Hf. 4. 1. pl. 3. 
2 H. 4. 4. 11 H. 4. 31, 32. 20 H. 6. 44. Jud, Reg. 1. a, b. 
2 _ The Mrit of Ad audiend Judicium was of great Ale then, tho 
Am. now altogether diſuſed : 
37 H. 6. 29. gives. an Account of it, that kozmerly, when a 
Demurrer was joined in a real 02 perſonal Action, this Writ 
uſed to go to bzing the Parties in to hear Judgment; but now 
the Courſe is, that he attend at his Peril. 4 H. 6. 29. That 
the Defendant is not demandable on Demurrer, but the Plain- 
tiff is only to appear and p2ay his Judgment. Juſt as upon a 
Writ of Enquiry of Damages, the Defendant has no Day in 
Yelv. x Bank; and in the Common Pleas, neither Plaintiff no Defen- 
71"O 6%. have a Day given them, but the Plaintiff is to attend £02 
his Judgment, Cro. Eliz. 75, 144. 
But the Plaintiff has a Day by Courſe of B. R. Yelv. 97. 
| 1 Rol. Abr. 486. Now here, tho' there be but one Ve. fa. to try 
re Iſſue, and inquire of the contingent Damages; yet theſe are 
ditina Mat- as two diſtin Matters; fo2 antiently the Courſe was not to 
Ye. fa. Put both together; but that is new, and fo2 Eaſe and Diſpatch; 
and here the Jury might have been diſcharged of the Jſue, and 
yet 85 * of the Damages as an Inqueſt of Office. 16 Ed. 4 
. 1. BY 
How if Judg- 2. He inſiſted on it, That if Judgment were to be upon the 
8 Default, it muſt. have been given at the Niſi prius, and that be- 
Default, ing not * and the Default being fo? the Plaintiff's Advan- 
tage, 


„ _ 


— 


_—_ KY” WOE i Th... FF TO 


— = 3 


tage, he might waive oz releaſe it, and quoted 42 Ed. 3. 1. and 
the Defendant upon a Writ of Erroz can never take Advantage 
of the Batter. Vide 2 Saund. 46. | * 
Darnel contra. Where-ever there is a Demurrer in any perſo- Demurrer 
nal Aﬀion, and the Defendant makes Default at the Day, the 2 by 
Demurrer is waived. F. Default 59. 38 H. 6. 33. In perſonal pra 
Actions, if the Parties are at Iſſue oꝛ Demurrer, and after De- Afton. 
fendant makes Dekault, Judgment ſhall be upon the Default, 
and the Demurrer is waived. Bro. Default, 58. 39 H. 6. 16. and 
continued to 18. Bro. Default, 73. F.tz: Jo r; 33. Proceſs, 147. 45 
Ed. 3. 3. And as to the Dbjeftion, That if Judgment were to 
be given on the Default, it ſhould have been immediately. An- 
ſwer: All that the Judges of Niſi prius could do was, to reco2d 
the Default. | 
Powell Juſtice. J do not find but the Parties are demandable, When loquet 
both in Caſe of Day given upon Demurrer, and upon Iſſue join: de ken 
ed; but after Iſſue, Inqueſt may be taken by Default. But in beer Cooke 
Debt, ſuppoſe the Defendant comes in upon the Exigent, and the or aker, r. 
Plaintiff, as he may, pꝛaps a Day; there it being at Day had on 
Pꝛaper of the Plaintiff befoze Count, if Oefendant makes Default 
Pꝛoceſs ſhall go to bzing him in; but if the Plaintiff had counted, 
and befo2e Jſſue the Oefendant had made Default, if Plaintiff will 
demand him, he may have Judgment upon the Default; and J take 
it to be the ſame upon Demurrer where Oay is given, at which the 
Defendant makes Dekault; fo2 there Judgment final ſhall be, and 
no P2oceſs Ad audiend' Judic. Vide 18 Ed. 4. 7. And the Book 
ok 20 H. 6. 44. is miſtaken by Fitz. fo2 the Book is full, that 
Judgment mult be upon the Default. 44 Ed. 3. 1. After De- 
murrer in a perſonal Aﬀion, that Pꝛocels ſhould go Ad audiend' 
Judic'; but befoze Demurrer oz Iſſue joined, if Day be given af- 


ter Pleading, a Oefault will be perempto2y, and Judgment final The Modern 
ge. 
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by Default, he is too late to pꝛay Judgment by Default, fo2 his 
taking the Inqueſt is a Waiver of the Judgment by Default, 
and Judgment muſt be upon the Gerdict, and not upon the De- 
| fault ; that being wafved by Pꝛaper of Inqueſt, Upon an Jfſue 
| bw of Non eſt factum, you cannot take a Judgment by Default. 
| Holt. The Queſtion firſt is, Whether if Oefault be in a perſonal 
| Ation after Declaration, and Day given over, either by Imparlance 
; 02 any other Day ; whether, J ſay, this be ſo peremptozy that Judg⸗ 
| | ment final ought to be upon that Oefault ? And J think in Caſe 
[| | of Imparlance, whether to a Oay in the ſame Term, oz another, 
| Judgment final ought to be. 18 Ed. 4. 7. 36 HH. 6. 19. & 19 
H. 6. are full in the Point, without taking any Difference. 

1 Two Default? Mom then upon Demurrer, becauſe Parties are at Iſſue in Judg- 
| : in Ation ment of Court, ſuppoſe it had been in real Action, and Cur. adv. vult. 
it - real, A Defendant makes Default, Petit Cape muſt go, and he does not ſave 
it perſonal, hs Default; ſhall not Judgment final be given upon the Default ? It 

Ar it be ſo when there is a Oemurrer in a real Action, is it not much 

379. ſtronger in Demurrer in a perſonal Aﬀfon ? And it is not lels pe- 

rempto2y upon Demurrer than Imparlance? Fo2if Dekault be after 

emurrer on Day given in the ſame Term, it is perempto2y; that 

is, if the Party does not come at ſuch a Day in the ſame Term, it 

is a Departure in Oeſpite of the Court; and there in real Ation no 

Petit Cape ſhall go, but Judgment final ſhall be on the Demurrer, and 

not upon the Default; ſo that if the Book of H. 6. be Law, as ſure 

it is, Judgment is as much to be given upon Default in perſfo- | 

nal Actions as in real; only that there muſt be two Defaults in 

real Action, and but one in a perſonal one. | 
 WhereD5y 19 Hl. 8. 16. Ik the Party comes in upon Pꝛoceſs in a perſonal 
„ Pu, Adlon, 02 upon Cepi Corpus, 02 Exigent, und Day is given Prece 
before Decla- Partium, that is, by Conſent of Parties, at which Day Default 
ration, Oc. jg made, no Judgment can be given. Why? Becauſe there is 


IN | no Declaration. But if it were after Declaration, and at the 
6 Day Default had been, it were peremptozy. So is the Caſe of 
2 7 H. 6. 19, 41. One in Cuſtody of the Marſhal upon a Præmunire, 


b Appeal. is charged by Bill in Mature of an Appeal of Mayhem, and Day 
| is by Conſent of Parties; at which there was a Default : There 
could not be Judgment final, becauſe, tho' he had been charged | 

> Cuſtody of the Warſhal, yet he never had been in Court; but 
it fk the Default there had been upon an Jmparlance, it had been 
Annuity. peremptozp, and final Judgment had been thereupon. Indeed in 
O. Lit. 144. Annuity, which, tho” perſonal, yet partakes of the Mature of a 

real Action, (fo2 there is final Judgment given to recover an Jn- 
heritance, and the Pꝛoceſs in Annuity therekoze imitates that of 

a real Action) after Default there ſhall be a Diſtringas ad audiend' 

udic tu affoꝛd the Defendant an Oppoꝛtunity to ſave his Default. 

ecauſe tho' the Recovery ſhall charge the Perſon only, yet it may 

E Me- be of an Inheritance. So in a Secta ad Molendin', if Defendant 

maße Dekault, there ſhall be a Diſtringas to give him Liberty to 

ſave his Default; fo2 that alſo follows the Mature of a real Ac⸗ 


Ap, 


| 
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"Ay, but this is like an Enquiry of Damages. 1. If Judgment — 
be againſt a Dekendant, and an Enquiry ok Damages, he has no Eaquiry of 
Day given him thereupon, and therekoze he can make no Dekault; Dama 


fo2 the Court have already given their Judgment againſt him, and here 


_ 


he thereby is quite out of Court, and the Enquiry is only to aſcer- —— 


tain the Damages. But where there is both Iſſue and Demurrer, O. temp. 


and befoze Judgment on the Demurrer a Ve. fa. goes to try Iſſue; 
and inquire of Damages, whereupon Defendant has Day, on 
which he makes Default; Is not that a Default to the Dap of 
Demurrer as well as of Iſſue? Foz tho they be in Truth different, 
viz. one the Day of Niſi prius, and the other the Day in Bank; yet 
in Conſideration of Law they are the ſame. If there be two Deken⸗ 
dants who plead ſeverally, one of them demurs, and Judgment is 
given againſt him bekoze Iſſue joined with the other, then he againſt 


whom the Judgment paſſed has no Day in Court, yet the Plaintiff 


may continue Pꝛoceſs againſt the other; but if in that Caſe the If: 
ſuc were to be tried bekoze Judgment, then the Defendant who de⸗ 
murred has a Oay, and thak is the ſame that the other has by the 
Niſi prius ; which by Law is the ſame with the Day in Bank. A 
Dekault in a real Aﬀton at the Day of Nik: prius is the ſame as at 
a Day in Bank, and as fatal , fo2 they are not to be ſevered. And 
why not ſo in a perſonal Action? And it is incident to the Trial of 
- Iſſue, to inquire of the Damages upon the other Iſſue in Law. 

So if the Oap of Niſi prius be the ſame with the Dap in Bank, the 
two have the ſame Oay; but here, tho' it be one Defendant, yet 
you would have him be out of Court as to Iſſue, by Reaſon ok De⸗ 
fault at Niſi prius, and in Court upon the Demurrer in the Oay in 
Bank, that is, in and out of Court the ſame Day. 


ac. 274. 


Ik there be Default after Demurrer joined, Judgment ſhall be 3 op- 


. upon the Default, oz upon the Demurrer; and when Continuance 
is given, the Appearance of both Parties ate entered at the Conti: ; 
. nuance-day, and antiently they uſed. to demand the Parties; ſo then 
hee = at Lurch koz one another; but now theſe are Things of 
ourſe. 


And whereas my Bꝛother Powell affirms, that there can be no 


Day on the Demurrer but the Day in Bank: J would ſuppoſe 


there are two Defendants, one pleads to Demurrer, and the other 
pleads to Jfſue, and Ve. fa. goes to try the Iſſue, and inquire of 


afte 


on Default 
rDemutref 


joined; c. 


contingent Damages; befoze the Day of Niſi prius and Puis darrein Vide Hob-8t, 


continuance, a Releaſe is made by the Plaintiff to the Oefendant 
that demurred; Can he plead it at Niſi prius? And if he fails in 


doing it, Can he plead ft in Bank at a Oay there? and Powell 


ſubito allowed he might plead it at Niſi prius, but not in Bank; but 


after ſeemed to doubt, Whether after Demurrer a Plea Puis dar- Vide Poſt 103. 


rein continuance could be pleaded? 

Ik at a Day given upon a Crit of Erroz Defendant makes 
Default, the Writ of Erroz may go on, and the Judgment be 
affirmed ; becauſe it is no new Judgment that is given fo2 the 
Defendant, who is now out of Court by his Dekault, but only 
his kozmer Judgment * ratified: But in that Caſe it 


were 


, — 


* 
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. out of mere hard to give the Defendant Coſts upon the Statute: So ik a 
have Jade. Defendant matze a Default, Plaintiff may have Judgment; koz a 
ment againſt Man that is out of Court may have a udgment given againſt him, 
num, tho e tho' not fo2 him: And he wiſhed the Defendant's Counſel to take 
Cate how they made Default ; fo2 after Default, tho' the Plaintiff 
could not p2ove his Declaration, ſo as Uerdit# could be fo2 him; 
yet it were very hard to give the Ocfendant a Judgment, fo2 he 

was-out of Court. | | 
It the Defen- At another Day another Point ſtirred in this Caſe, was, Whe- 
pet, ther Judgment might not be given againſt the Defendant upon 
but offers good the Iſſue, tho looked upon as fmmatcrial, and a Jeofail ? Becauſe 
Mater, itwell the Defendant confeſſed the Treſpaſs in his Plea, and made no 
Vie kleb 69. Food Juſtification: So (as was urged) Judgment ought to be given 
i Salk. 173. againſt him by Confeſſion. And herein Ch. J. Holt took a Diverſity: 
Tf one confeſs the Cauſe of Aion, but pleads Matter, which, if 
well pleaded, would bar the Plaintiff, there it were hard to hold 
Hard to hold the Defendant to ſuch Confeflion, and give Judgment againſt him; 
weh Con. ag here the Defendant indeed confeſſes the Treſpaſs, but offers 
feſſion. ſuch Matter, as, if true and well pleaded, would juſtify him: But 
where the Faf# is confeſſed, and ſuch Matter of Juſtification of: 
e kered, which, tho' never ſo true and well pleaded, would not bar 
dosen! the Plaintiff; there Judgment may be upon the Confefſion , as in 
would not bar an Action fo CUo2ds fo? calling the Plaintiſt a Thief: Dekendant 
the Plaintiff, jliſtifies, £02 that the Plaintiff received a Thief, and pleads it ill; 
[4. Raym. there Judgmenr may be upon the Confeſſion, fo2 that Patter could 


8, not have been ſo pleaded, as to have juſtified the Mozds. 
. temp. : 


An. 2, 227, 273. Caſ. temp. Mac. 147, 148. Comyns 548. 2 Barnes 206. Stra. 873. 


Two Defen- In the further Debate of this Caſe, the Court held, That if there 
dants ſever in be two Defendants who ſever in Pleas, and one is found guilty, 
4 data ad and an Iſſue not helped by the Statute of ſcofails fs tried fo? the 
no Repleader. Other, who having made Default, is out of Court; fo as there can 
be no Repleader, and of Conſequence the Judgment muſt be to 
quaſh the Writ o2 Bill, it neceſſarily ſhall be abated thereby as to 
the other; fo2 tho' one Defendant may be acquitted in Part, and 
condemned in Part of a Treſpaſs, oz one of two condemned, and 
the other acquitted, yet the Urit cannot abate as to one, and ſub- 
When the Ac- ſiſt as to the other; and as to Treſpials againſt two, when the Ac- 
_ -- one quittal oꝛ Diſcharge of one ſhall diſcharge the other, vide 2 Cro. 
hall diſcharge 134+ Treſpaſs againſt two fo2 taking Gun and Dagger, one juſti⸗ 
the other. fies the Taking in his own Defence, being aſſaulted by the Plaintiff, 
14. 175 the other pleads Mot guilty, and is found guilty, and Damages 
601, 717,, Aagatniſt him, and the other Iſſue is found fo2 the ODekendant; there 
602, 1372. Judgment ſhall be againſt him that is found guilty, fo2 the other's 
Mac. 3:2 Plea does not deſtroy the Plaintiff's Title fo2 good and all: But 
Stra. 420. If Treſpaſs be againſt two koz taking the Plaintiff's Goods ; and 
Ov were one of gne pleads Not guilty, and is found guilty, and the other juſtifies 
dant's Pla the Taking by Gift, 8c. and his Plea is found true; there, kozal⸗ 
entirely de- much as the Defendant's Plea entirely deſtroyed the Plaintiff's 
blend Caule ok Aﬀton, be ſhall have Judgment againft neither. 


Action. 3 But 


— 


—_ 
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But the laſt Day of Hillary Term following, the whole Court Fc. This 
declared, that they were of Opinion, that the Jſſue was helped by be de Kane 
the Statute,of Jeofails, and fo2 ſa much gave Judgment fo2 the De- of Jail. 
fendant; and as to the Oemurrer, gave Judgment fo? the Plain⸗ 


tiff without any Reaſon. Vide 2 Saund. 318, 319. 2 Keb. 750, 
769, 789, 825. 


Domina Regina werſ#us Foxby. Vide poſt 178, 213, 239. 


Woman was convicted upon an Jndi#ment fo2 being a common ta an todia. 
Scold; and Mountague, fn Trinity Term befo2e, moved an Ar- ment, Calum- 
reſt of Judgment, That the Jndi#ment was, That che was Com- er 
munis Calumniatrix, which is not the Latin Noꝛd fo2 a Scold, but Videpoſt 178, 
Rixatrix ; and upon this Exception, Judgment was arreſted this 213-239-314. 
Term. Vide 2 Rol. Abr. 79. K. & Fareſl. 52. Blackerby's Caſes 2 17, Irnfad 
Note; The Puniſhment of a Scold is Ducking; and Holt, when 
the Exception was firſt made, ſaid, Jt were better Ducking in a 
Trinity than in a Michaelmas Term. 
Note; One cannot move to ſtay Pzoceedings upon a Bond upon Bail beßre 
Payment of Pzincipal, Intereſt and Coſts, till Bail be put in; Motion, tottay 
ko; till then the Parties are not in Court. (Bur ſee the late Act for — 


Amendment of the Law, 4 & 5 Ann. cap. 16.) Vide Farell. 114, 140. 781, 357. 
Poſt 25, 60, 101, &c. n 


Trantor verſus Watſon. 1d. Raym. 
931. S. C. 


Captain of a Ship was taken in his homeward Uopage from Say 35. 


Jamaica by a French Privateer, and being under Capture, com- Vis pot 25, 
pounds fo2 the Ship's Ranſom with the Frenchman, ſends the Ship 10 Pranibtten 
Dome, and goes himſelf with the Captain into France fo? his Secu⸗ lies before Ap- 
rity : After the Ship arrived here, and the Goods had paid Cuſtom, fe, proc go 
and were bꝛought from on Board, and put into Trantor's Cuſtody, the admiratey 
the Defendant ſeized them by Pꝛocels of the Admiralty to koꝛce an p- Cau- 
pearance in quadam Cauſa Salvagii ; and Brotherick befoze Appearance 
moved fo? a Pꝛohibition, and cited Captain Sand's Caſe in King Cape. 847. 
William's Time, where after great Deliberation the Court granted cited. 

a Pꝛohibition befoze Appearance: But Holt ſafd, That that Caſe 3 7: 35:- 
was nothing like this, fo2 that was a Pꝛoceſs in Nature of an Em: 74. ok 4 
bargo on a Ship from going to the Eaſt Indies, grounded upon Let- 442, 22, 152, 
ters Patent of King Charles II. to the Eaſt India Company, and the , 449, 
Seizure there was the ultimate End of that Þ2oceſs, and it was 6:5, 8, 3, 
not to anſwer why they did go, but to ſtop them from going : but 93%. 982, 
the Pꝛocels here is to koꝛte an Appearance: But at laſt the Court 1177256 
92dered him to give Notice within a Day oz two, and Things to 1211, 247. 
ſtay till then. And at another Day Darnell moved to diſcharge the '*4* 1285. 


Rule, and ſaid, This was a Caſe of Salvage ; and as the aſter Ci temp. w. 


has Power to pawn the Ship upon extraozdinarp Occaſion, fo he 3- 16, 134, 


may in this Caſe fubje# Part of the Ship and Cargo to ſave the , "#3 
Whole; ſo the whole Mueſtion will be, Whether the Court of Ad. ß, 40G 
miralty can compel Payment of this Compoſitton ? Foz if they have 45. 499, 
a Conuzance 575. 25 

Caſ temp. An. 5. 30, 31. 2 Wms. 367. Stra. 695, 761, 890. 


5 


ij 
in 
| 
| 
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Conuzance of that Matter, the Executing the Pꝛoceſs on Land 
will not vitiate it, if they have oziginal Jurisdiſtion: As if a Ship 
be taken as P2tze, and condemned, and the Goods ſold; and ak⸗ 
ter the firſt Owner ſues the Uendee fo2 the Goods, he may ſue him 
in the Admiralty ; ſo in Caſe of Piracy; fo2 the Mueſtion will be 
Piracy oz Pꝛize. Cro. Eliz. 685. 2 Saund. 259. 1 Sid. 320. 2 Lev. 
25. 1 Lev. 243. 1 Vent. 173, 174, 308. 
Argument Brotherick inſiſted upon theſe Things: 1. That his coming be⸗ 
tion before koze Appearance could not be objefted to, fo2 the P2oceſs was a 
Appearance, Skizure of the Goods in o2der to a Condemnation, if by ſuch a 
Time Security be not given to anſwer fo2 the Soods in Cale they 


be condemned; and ſuppoſe the Owner of the Goods live at Jamaica, 


and their Pꝛocels is to fozfeit the Goods if Appearance be not in 


| thzee Days, would not this Court grant a Pꝛohibition in that 
If the _—_ Caſe? 2. It is too weighty a Point fo2 the Admiralty to determine, 
lem Capto. Qlhether the Maſter may ranſom the Ship from Captozs ? And 
this is what will open a Way to Cowardice, and Cheating of 
- ne may Owners. 3. Tho' the Captain may on Occaſion hypothecate the 
both Ship Ship, he cannot hypothecate the Goods, 4. In Caſes of Hypothe- 
and Goods. Cation, the Party to whom it is made, and not the Party who 
Vide poſt 79. does hypothecate, ſues. * 
Whether the Ch. J. Holt. Che Maſter has Care of the Ship, and all the 
. 3y , Soods on Board it; and here he being under Capture in an Ene⸗ 
for a Ranſom, MY'S Hands, and no Hopes of a Retaking, the Queſtion is, Whe- 
as well as ther a Maſter under theſe Circumſtances may not compound fo? a 
throw Go Ranſom, as well as he may thzow Goods over-board in Caſe of a 
Vide 1 Salk. Tempeſt ? As to the Miſchief objefted, That ſuch Compoſitions p2e- 
3:34:35-424- vent Retaking ; it is true, a Ship retaken upon freſh Purſuit, tha 
- Sid. 418. after a Week's Cime, ſhall be the firſt Owners: But alas! a Re- 
1 Vent. 32. taking is ſo fozeign a Suppolition as deſerves but little Conſide- 
Vit Hb : ration. Tf he then has a Power to ranſome the Goods, the Que- 
42,115, tion next will be, CChether he may retain them as his Security? 


8 Co. 147. Jt may be not; 02 if he might, and parts with them once, p2oba- 


bly he cannot retake them; as in Caſe of Freight, he may detain 


them till paid ; but if once he ſuffers them out of his Poſſeſſion, he 
may not retake them: Then the Queſtion will come to this, Wihe- 
ther in caſe it appears to us that this 132oceſs of theirs be illegal: 
as ſuppoſe here, inſtead of attaching the Goods in the Ship, they 
had attached Cows oz Yooſes, 62 Þouſhold-Goods, to compel an 
Appearance in this Caſe ? And J doubt whether they can attach any 
other Goods to enkozce an Appearance, but the very Goods they 


pꝛoceed againſt: If we be then of Opinion that they cannot attach 


other Goods, oz that they cannot retake theſe Goods, ſuppole in 
the Hands of a Uendee, ought we not, J ſay, in ſuch a Caſe, tho' 

we rarely do it, grant a Pꝛohlbition? 
Copy of a Powell. Regularly when one moves fo? a Pꝛohibition, he ought to 
Ren * have a Copp.of the Libel; and if in any Caſe the Admiralty can iſſue 
P2oceſs againſt Goods, it is hard to ſuppoſe this an illegal Pꝛocels; 
and without we do ſo, we cannot p2ohibit them: The ]2oceſs is 
to ſeize the Ship and Goods there, &c. in quadam Cauſa Salvagii; 
and 
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and Erecution is ſuggeſted to be of the Goods after they were taken 
out of the Ship, in the Hands of another Perſon : And if a Ship be 
hypothecated, in whoſe Þands ſoever it comes, it is liable; there- 
fo2e if Goods may be hypothecated, it will be the ſame ; and if you 
have good Cauſe of Pꝛohibition, giving Security will not hurt you; 
and if the Execution be what P?oceſs does not warrant, you have 
your Remedy againſt the Officer. N 

The next Day Dz. Lane, a Civilian, came to maintain their Argument for 
Pꝛoceſs; and ſaid, That Redemption is a Species of Salvage, r 
which is to reſcue by Fozce, oz redeem by Money. Pe ſaid, The and the Re- - 
Maſter of a Ship rep2eſents the Owner and Freightozs; and if he demption, and 
has Suſpicion, may detain the Goods fo2 his Freight: But it fs , 
objeted, if once he parted with them, he cannot by P2oceſs retake: 
But we ſay he map; fo2 in this Caſe he has not only ſingle Poſſeſ- 
ſion, but alſo an Hypothecation of the Goods: This is a Caſe of 
Redemption of Goods in the Power of an Enemy, whereof in ſome 
Kelpeit they had a Pꝛoperty, and might by the Law of Mations ſink 
and deſtroy them, ſo that this Redemption is a pꝛudent new buying 
of the Goods fo2 the Advantage of the Freightozs, by one that by By Law and 
the Law and Cuſtom of Nations (fo2 it is not by the Rhodian oz Futon of 
Civil Law) ought to reveem fo2 the Conveniency of Merchants, 
and Advancement of Trade; and here the Maſter has atually paid 
the Compoſition by his Body, which he ſubjecks to Captivity till it 
be paid; lo that he thereby gains a Right and Intereſt in the Goods 
as in Goods hypothecated to him, which Right follows them in 
whoſe Yands ſoever they go. 

pere the Court fnterrupted him, and ſaid, The Merits of the Before 4p- 
Cauſe was not befoze them, befoze Appearance and Pleading ; and Xx 
it ſeems very reaſonable, that a Maſter compounding fo2 Goods before the 
under theſe Circumſtances, ſhould be ſatisfied by the Owners, 8c. Court. 
and it is ſo in Caſe of Pirates; a fortiori, it ought to be in Caſe 
of Capture by lawful Enemies; beſides, we are upon a P?2oceſs 
befo2e Libel; and if the P2oceſs be unlawful, you have a double 
Remedy by Law, viz. Treſpaſs oz Replevin. And the Caſe of 
Captain Sands was an Adlon upon the Statute after the Ship was gaz. 31. 
ſtayed; and it is too early fo? us upon Motion bekoze Appearance; Lev: 351. 
02 Libel, to determine the Right of their Þ2oceſs ; and a Citation 1 Ms. 175. 
is a Suit within the Statute, koz which Action lies againſt them 
upon the Statute, if they have not Jurisdition of the Matter. 

Powell Juſtice added; This was only a bare Pꝛoceſs againſt Ship 
and Goods in Cauſa Salvagii, and we will not diſpute the Legality 
of it upon Motion, ſince you have your pꝛoper Remedy, if it be ille⸗ 
gal. And ſo per tot' Cur', the Rule was diſcharged. For other Matters Rule di- 
touching the Admiralty, &c. vide poſt 25,79, 162, 238. Carth. 26, 32, 2 * 


166, 294, 398, 423, 474, 518. Skin. 59, 93, 230, 334, 361, &c. 


E Bangley 
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Bangley werſus Titcombe. 


As to Special OTE; There muſt be Special Bail in Trover: Exception was 
Bail, and No- IL. VN tg Bail, and new Bail put in, and new Erception to them, 
age. but no Notice thereof; Jf Notice be neceſſary, was the Ooubt in 
Vide 1 Salk. JP2aﬀice : And another Doubt was, if the ſame Bail taken by the 
oe ng Sheriff be put into Aion, ik they may be ercepted againſt. 

608. : 


Dillon werſus Brown. 


Upon War- Rowne gabe a Warrant of Attoꝛney to Dillon to confeſs a Judg- 
lagen DD ment to him, and after Execution ſued out thereupon, it was 
an Agreement MOVED to be (et aſide fo2 Jrregularity; upon Suggeſtion, that it was 
to ſtay Execu- agreed between the Parties at the Execution thereof, That no Ere- 
Vid, vol 16. Cuition ſhould be taken out till a Pear after, The Court did refleit 
288. upon a Gentleman at the Bar, who was ſaid to be adviſed with in 
1 Salk. 258, the Tranſafion, becauſe the Agreement was not by Deed; but the 
ary Plaintiff inſiſted on it, that he Had ſtayed a Pear, fo2 the CUarrant 
was in along dlacation, and the Judgment was entered as of Trinity 
Term befoze, and the Execution was not executed till after Trinity 
2. How the Term following: So the Plaintiff had waited a Pear frem the Judg⸗ 
ENS ment entered; but the Court was not agreed, Whether in ſich 
Ld. Rym. Caſe the Pear was to be reckoned from the Date of the Judgment, 
281, 480. g2 of the Marrant? And the Matter of Fact being referred to Mz. 
Clerke, he tepozted, That there was no ſuch Agreement made at the 
Time of the Marrant given; ſo the Execution ſtood, But Quere, 
Ik in this Caſe Execution be delayed till after the Pear, a Sci. fa. 
be not neceſſary, notwithſtanding the Parol Agreement? Vide Salk. 
322. that it is neceſſary, though Execution be ſtayed by Injundtion; 

and vide ibid. 258. and Fareſl. 64, 65, & poſt 288. 


Joſe werſus Mills. 
2 Salk. 640. 2 7 


14 Roym I Treſpaſs fo2 taking away two Cows, and ſeveral Loads of 
890. S. C. Wheat, out of the Plaintiff's Cloſe in Dale, ac etiam ko; taking 
2 for aq wap ſeveral other Things de Bonis propriis of the Plaintiff, ibidem 
ces ocher fimiliter invent. Defendant pleads Mot guilty as to the two Cows, 
his Goods. AND pleads a ſpecial Plea to the Reſidue; to which the Plaintiff de⸗ 
Me Cu to murs: Iſſue being firſt tried, the Oefendant is found Not guitty, and 
ns lor ne contingent Damages entirely aſſeſſed upon the Demurrer : And in 
Reſidue. Michaelmas was T welve-month, when Branthwaite found the Court 
againſt him upon the Oemurrer, he took this Exception, That Da⸗ 

mages were entircly affeſſed; and yet fo2 ſome of the Things, viz. the 
Loads of Wheat, they did not appear to be his Goods ;. fe2 the 

Cc: 02ds de Bonis propriis of the Plaintiff, ſhall only go to ſuch Things 

as are after the ac etiam; fo2 the Goods in the firſt Clauſe are ſuffict- 

ently deſcribed by giving them a Venue; and tho' there be but one 

Cepit fo2 both, that will not alter the Caſe , fo2 one Uerb may as 
congruoufly govern both Clauſes when the Þ2operty of the Goods 

belongs to ſeveral Perſons as when to one, ſo that the Uerb does not 

: : 


diſtribute 
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diftribute the Moꝛds de Bonis of the Plaintif; end if the F act were 
that the Goods mentioned in the firſt Clauſe had been the Goods of 
a Stranger, this had been a good Declaration; and fo2 Authozities 
1 he quoted 2 Saund. 379. where the Plaintiff declared upon the Sta⸗ 
5 tute of Hue and Cry, that Certain Perſons, to him unknown, did 
3 aſſault him, and took 10]. of the Goods of him the Plaintiff, and 
ſeveral other Goods in particular out of his Poſſeſſion took; and 
held he ſhould recover fo2 no moe than what he expꝛeſly laid to be his He wall re- 
Goods, and that what he did not lap to be his own, ſhould be un⸗ over for no 
derſtood to be the Goods of a Stranger. 2 Lev, 156. Quare Clau- en 
ſum fregit of the Plaintiff, and twenty Load of Þay ibid' invent 
took away : After Qerditt, , Judgment Ane becauſe not laid that 
Ward contra quoted 2 Rol. Abr. 2 50. pl. 7. Treſpaſs quare Defen- 
dant apud Dale Clauſum ſuum fregit & intravit & ſolum Querentis 
adtunc & ibidem effodit & mille carectat. ſoli ad Valenc. 10 l. & 100 
Pecias Maremii ipſius Quer' ad Valenc' 2001. adtunc & ibidem inventas 
cepit: Meld that ipſius Querentis ſhould go to carect. ſoli, as well as 
to Pecias Maremii; and he quoted the Writ in the Regiſter, quare 
liberam Warennam of Plaintiff fregit & Cuniculos cepit, without ſaying 
ſuos. 02 in ea, 43 Ed. 3. 13. Mo. 691. Cro. Eliz. 568. Trover fo; $05. Vide 11 C8. 
in Monep in a certain Purſe, as fo2 his pzoper Goods, without ap- „ 7. 
3 ing the Purſe was his; yet after intire Damages, and the Excep- 
I tion moved in Arteſt of Judgment, Plaintiff had Judgment; which 
- laſt Caſe the Court immediately agreed to be Law; fo2 the Jurſe ſhall 
59 neceſſarily be intended to be his whoſe the Money was: And tho' the 5 ne 
Chief Juſtice held the Exception katal, vet the reſt would be adviſed; e 
and the Caſe being ſtirred again in Trinity Term, all the Court held be — 
the Exception fatal, and ſaid the Caſe was no moze than this: Plain⸗ 
4 tiff in Treſpaſs declares, that the Defendant took away two Cows 
2 from his Land in Dale, and alſo two Yozſes of the Goods of the 
4 Plaintiff from the ſaid Dale; ſo that laying a Venue fo2 the taking vide Hob 82. 
2 of the two Cows cloſes up the Sentence, and interrupts it, being 
; coupled with the 2d Sentence, oz the Matter of Deſcription which 
3 follows; and the Plea does not confeſs them to be the Goods of the 2 Cro. 46, 47. 
Plaintiff, fo2 that only juſtifies the Taking; which might well be, ve. 36. 
tho' they were the Cattle of a Stranger, and relied on Kaym. 395. & 3 Bulſt. 303, 
2 Lev. 156. And the Caſe of 2 Rol. Abr. 250, was agreed fo goodLaw, uy YN 
but not like this, fo2 there was but one Venue fo2 both; and then “ 
the Queſtion was, Whether the Judgment ſhould be fo? the Deken⸗ 
dant fo2 all, in which Caſe he muſt have full Cofts, oz only fo2 De⸗ 
fendant upon the Iſſue, and a Nil capiat per Billam upon the whole 
Demurrer, bo as the Plaintiff ſhould not be finally barred, but might 
begin de novo? Foz if it were not fo2 the Jntirety of Damages 
4 upon the Demurrer, the Defendant ſhould have Judgment fo2 what 
3 was ill declared, and the Plaintiff fo2 the reſt; and now this Term 
the Court gave Judgment final fo2 the Defendant upon the Iſſue ; 
; and as to the whole Demurrer, Nil capiat per Billam quia Narratio 


præd. minus ſufficiens, &c. that is ſuch a Judgment as is upon an 
Arreſt of Judgment, | of 


—— 
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Jadgment * Ik an able and reſponſible Attozney appear foz another without a 
on an Attor- CClatrant, and Judgment is againſt him, Judgment ſhall ſtand, and 
3 the Party ſhall be put to his Action againſt the Attozney ; but if the 


Warrant. Atto2nep be a Beggar, oz in a ſuſpicious Condition, the Court will 


Poſt 42, 86. (ct aſide the Judgment. 
Vide 1 Salk. 


36. S. C. 38. 5 Mod. 205. Caſ. temp. W. 3. 440, 583, 666, 318. Caſ. temp. Mac. 45. Fitz G. 191, 192. 
1 Barnes 159, 160. 2 Barnes 39, 290. | 


Poſt 73 Saun- 


" $a Holderſtaffe verſus Saunders. 
Motion for an OErjeant Hooper moved fo2 an Attachment againſt an Attozney 
Attachment \ ) and (ome moze, who had got one in quiet Poſſeſſion turned out, 


againſt an At- thus: Pe got one to come upon the Land, who aſſumed the Name 


torney for pro- 


curing one to Of the Tenant in Poſſeſſion, and owned Himſelf to be the Man, 


de turned out and got the common Affidavit of Service to him by the bozrowed 


RR Name, as Tenant in Poſſeſſion, having delivered a Declaration to 


VideSavil 31. him befo2e, and thereupon got Judgment again? the caſual Ejectoz, 


18 "oy and turned the Tenant, who was wholly ignozant of all, out of 


109. Poſſeſſion. Upon Affidavit of this Matter, all the Accomplices 
were 02dered to attend; fo2 tho the Court looked upon it as a very 
great Dffence, they would not at firſt grant an Attachment; but ſaid, 
that it being in a criminal Matter, if Endeavours were uſed to ſerve 
them with the Rule, and they could not be found, upon Affidavit of 
that Matter, they would grant an Attachment, without requiring 
perſonal Service. Then Serjeant Hooper inſiſted to have it Part 
of the Rule, That they ſhould not move fo2 an Injunſtion in Chan- 
cery in the mean Time, fo2 that would hinder the further Inquiry 
of this Pzattice : But the Court ſaid, they could not do that, fo2 
that were to ſend an Injundtion into Chancery; but ſaid, when the 
Court had a Hank over a Man, and he came fo2 a Favour to the 

rractice of the COULt, they often refuſe to grant him that, without he conſented 

on, gs not to go into Chancery; and that if after ſich Conſent he would 
© Favor Bo, they would ſend an Attachment againft him foz Contempt. 

Ifthe Chan. And Ch. J. Holt ſaid, Sure Chancery would not grant an In⸗ 

cery ſhould jttition in a criminal Matter under Examination in this Court; 

grant ww and if they did, this Court would b2eak it, and pꝛoteck any that 

dune, Would p20ceed in Contempt of it; and he ſaid, he thought that a 

| Copy of theſe Affidavits upon which the Rule was made here, and an 
Oath of their being a true Copy, ought to be G20und ſufficient to 
ſtay the Chancery from granting an Tnjuniton. 

Avachment - Jl al Attachment of Puvilege by the Marſhal, he ſhall have no 

deen Attoznep, becauſe pꝛelent in Court. 

Conſeſſingan A Clerk in Court may confeſs an Indickment fo2 his Client, 

Indictment. Ante 1 4. | | 


Corniſh 
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Term. S. Mich. 2 Anne, in BR. 17 


Corniſh verſus Marks. Vide 1 Salk. 


115 
F Feme Covert be arreſted, let Cauſe ok Adlon be what it will, _ — 
ſhe ſhall be diſcharged upon common Bail; but if the Husband 175 
be arreſted, he ſhall not be diſcharged by giving an £02 Himſelf, 3 a 1 
without giving of it for his Wife likewiſe. * 1 
Poſtea 105, Common Bail for F — Covert. 


The Queen verſus Bothell (or Porter.) 1 Salk. 149, 


vide ib. 1 0. 
Ekendant was convitted upon an Indictment bekoze Juſtices ok * 7 
the Peace, and not being pꝛelent, no Judgment could be gi 33 8 C. 
ven, but a Capias pro fine awarded; and then he by a Certiorari re- > ray Ge- 


moved up the Conviition, and the Attozney General moved koz $2040) moved 


for a Proce- 


Procedendo: iſt, Becauſe he ſaid, Certioraris uſually went to re- 4.4 upon a 
move Judſtments, &c. befoze Trial, but not to remove Convitt- Conviction, 
ons; fo? the Conſequence of that would be miſchievous, that this nu wah 
Court, which having not tried the Cauſe, could not be truly ap- on an Iadict- 
pꝛiled of its Nature, ſhould let the Fine, which ought by Law to re hang 
bear ſome Pꝛopoztion to quantitat' delicti: But Brotherick firſt ſaid, 41 
It was very frequent to remove Convittons befoze Judgment, GN. 24 


and that in this Caſe there could be no Jnconvenience in Point of d 2. #: 


abuſin 
ſetting the Fine; fo2 it being upon 14 Car. 2.— the Fine is aſcer- yg 1 
tained thereby, viz. a Pear's Impziſonment, &c. | Officer. 


1 Mod. Caf. 
in L. & Eq. 319, 320. Id. Raym. 991, 1375. 


Ch. J. Holt. Certiorari goes every Day to remove Convitions, Vide 1 Vent, 
of which TWrit of Erro2 doth not lie, fo2 that is the Party's only . 10 
Kemedy, and the Reaton regularlp why Convittions are removed Cen, 
by Certiorari; but Certiorari's have alſo gone where Ulrit of Erro? dork ori 
would have lain, to remove a Convittion, as to plead a Pardon, 02 S. 
other ſpecial Reaſon t- And he remembzed a Caſe in Chief Juſtice ' Ge 314. 
Scrogg's Time, where a Certiorari was ſent out of this Court to 27 ms 
remove a Convittion upon an JndiXment befoze Judges of Afliſe, w. z. 30%, 
and that the Court gave Judgment: It was ko; TWozds, and there 493: 

a Uirit of Erro2 would have lain; koz where-ever a Conviction is 
upon an Jnditment, a Writ of Erro? will lie thereof: And he ſaid, Courſe of che 
The Courſe of the Crown-Office was to remove Judgments of At: mm {es 
tainder, &c. by Certiorari, and being a Writ of Erro?2 Coram no- judgments in 
bis; and ſo it was in the Caſe of M2. Hambden, and ſeveral Arcainder. 
others: But here being no ſuch ſpecial Reaſon in this Caſe, let „e 
Procedendo go. And here the Court ſaid, That where a Statute granced. 
takes Motice of a Common Offence, and "adds a further Penalty, 2 Sid. 32. 
an Indicment thereupon may well be laid to be contra form” Stat”. Indictment 
Ind where the Act gives Juſtices Power generally to determine ee p60 
5/4594 at the Seflions, it muſt be accozding to Law, and as a | 


Court. Vide 1 Vent. 33, 39, 171. 
Bs F In 


18 Term. 8. Mich. 2 Anne, in B. KR 


Poſt 279. In the Caſe of the Queen and Warden of the Fleet, the Retoꝛd 
1 q of Iſſue and Pleading coming hither in Hil. 11 W. z. was thꝛough 
reiied, Miſtake put upon the Flle of Michaelmas Term, but oꝛdered to be 
Stra. 141, put on the right File, the Miſtake appearing plain to the Court: 
533, 291, And Powell quoted two Caſes where Venires were to w2ong Re- 


0 coꝛds, but ſet right by the Court. Vide the Caſe of the Queen and 


Tutchin, poſt 164, 268. | 
White's Caſe. 


Ld. Raym. EE moved fo2 a Mandamus to reſtoze White to the Place of 
; 1904, 959s | Clerk to the Company of Butchers in London; it being al- 

939 % ledged, That this was a Charter-Office, in which the Party had 
Where a A Freehold : and quoted the Caſe of an Attoznep of an inkerioz 
wr Count, where it goes. But Holt, C. J. That Caſe differs; 
n Iv Office of Attomey concerns the Publick, fo2 it is fo; Admini- 
an 3 De. {tration of Juſtice. 2. He has no other Remedy, but yours is al⸗ 
5 4100.42» together Pzivate; and if it be a Freehold, you may have an Afliſe 
1 Vent. 82, 02 Cale; and Mandamus ought not to go where the Office is pzi⸗ 
Remedy i bare, 02 Party may have an Afſiſe; indeed it has gone koz Regt- 
a private Of. ſer in an Cccleftaſtical Court, but againſt my ill. 


t; d a 
Freehold. Poſtea 82. Caf. temp. W. 3. 190, 609, 665. Caf. temp. An. 214, 221. Caſ. temp. Mac. 50. 


1 Mod. Caſ. in L. & Eq. 148. Fitz G. 123, 124, 194, 195. Stra. 159, 557, 797, 1082, 608, 696, 832, 


893, 895. 
Vide 4] Note; It is a Rule of the Court, That if Iſſue be joined four 
12 645, & Terms, and no Pꝛoceedings thereupon by the Plaintiff, there ought 
Poll zy. to be a Term's Notice befoze Trial: And a Caſe happened, that 
1 Mod. 1. Iſſue was joined in Trinity Term, and Motice of Trial in Hilary 
2 erm; but after countermanded, and a new Motitce in Trinity Term 
where Iſſue is after, and the Iſſue tried at the Aſſiſes; and it was now moved ta 
join'd four : (ct aſide the Uerdif# as irregularly obtained: And the firſt Queſtion 
Ae prccged. Was, Whether the Term of which Iſſue was jolned ſhould be reckoned 


ings by the Olle of the four Terms? Foz if it ſhould, this Trial were irregular , 
Plaintiff. ſq; caſe the Motice in Hilary Term were not to be looked upon as a 


Notice hew Pzoceeding, then the Trial had been irregular, and as fuch ought. 
to be reckon- tg be ſet aſide: And per Clericos omnes, The Term of which the 


M Iſſue is joined, is not to be reckoned one of the fonr Terms; and 
When ſuch per eoſdem, Motite of Trial any Time within the Pear, though after 
_ countermanded, is ſufficient Pꝛoceedings to bzing the Plaintiff out 
wanded, bk the Rule; fo2 the End of the Rule is, That the Defendant 

ſhould be put in mind of the Cauſe, which a Motice, though coun- 

termanded, does. It was alſo held by Court and Clerks, that the 
Antient Rule right and antient Courſe was, That if the Aſſiſes happened within 
22 fourteen Oays after Term, fourteen Days Notice was not requi- 
10 be cb. lite; but where it could be, it ought to be; that is, where the Al⸗ 
ſerved. ſiſes did not happen within fourteen Days; but it was agreed now, 


they uſed to give but eight Days Notice of Trial, though the Cauſe 


lay ever ſo remote; which the Court ſaid was verp miſchievous, 


and therefo2e it was 02dered to obſerve the old Rule. 
If a Cauſe If a Cauſe fleeps four Terms bekoze Iſſue joined, there muff be a 


lebe tour Term's Notice befoze Judgment can be ſigned: Ik after Jſſue joined, 


3 there muſt be like Notice befo2e Trial; but to make the Notice re: 


joined, St. gulat within the kour Terms, it muſt be within the laſt Term ſedente 
Cur. Vide Aſhwin and Corbir's Caſe, 2 Salk. 650, & poſt 57. 
I Crowder 
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1 Salk. 170, 


Crowder verſus Oldfield. 2534s 365+ 
Ld. Raym. 
| | PON a Writ of Erro2 from the Common B. the Caſe was 2 


I this: The Plaintiff in Caſe, fo2 hindzing him of his Com- Þy a cuto- 
mon, declared, That he was ſeiſed of a Beſſuage, and ten Acres (2? 7022" 
of Land, cum pertin fn N. in Com Ebor, Parcel of the Yano? the Commer. 
of N. in the ſame County, and that he held them by Copp of 9 Ski. 406. 
Court-Roll of that Manoz as a cuſtomary Tenant in Fee⸗ſimple, 
accozding to the Cuſtom of the ſaid Manoz; and that he the 
Plaintiff had, and ought to have, &c. and all the cuſtomary Te⸗ 
nants of his ſaid Tenement, with the Appurtenances, by the Catom. 
afoꝛeſaid Cuſtom, præd' a tempore cujus, &c. uſed and app2oved, Carth. 432. 
had and ought to have a Common of Paſture in a certain Pa⸗ 32 ®. 63, 
ſture o2 Boo? called W. Parcel of the ſaid Panoz, and contain- Pot 63. 
ing koꝛty Acres in N. pred}, fo2 all his commonable Cattle upon on 
the ſaid cuſtomary Tenement, levant and couchant, 8c. as appur- 407, 174% 
tenant to his ſafv Tenement; that the Defendant at ſuch a Time, 123. 
with Intent to depzive him of his ſaid Common, did encloſe Par⸗ W. 4.5. 
cel of the ſaid Place, &c. Not guilty: Uerdit fo2 the Plaintiff, ., . 
and Judgment arreſted in Common Bench: 1. Becauſe he made a Verdia 5. 


Title by Cuſtom, and did not ſhew that he was a Coppholder; , and 


Judgment 


koꝛ he did not ſhew he held ad voluntat' Domini. arreſted. 


Lutwyche junior, fo2 the Plaintiff in Erro2z; That none can Cum or 
claim Common by Cuſtom generally, but a Copyholder; and he Common by 
ought in making Title to ſhew his Eſtate to be a Copyhold, that [un _ 
is, demiſed and demiſable, and held ad voluntatem Domini, &c. Cart. 432. 
4 Co. 31. But this is an Aﬀton upon the Caſe againſt a Stran⸗ 

ger, and upon the Poſſeſſion. 2. Jt is after UAerdit; the laying 

a Cuſtom is in this Cale only an Inducement to the Action, and 1 aucement 
Inducements need only be ſet out in Subſtance, fo2 the Wrong to an Action 
done to our Poſſeſſion is the Giſt of the Action: And he quoted % 
1 Cro. 137, 575. 2 Cro. 43. .3 Cro. 419. 1 Vent. 319, 275. & Vide poſt 21, 
Mich. 7 W. & M. Stroud and Bird. And though it be laid by May 313. 

of Cuſtom, and ill as ſuch, it may be well by Pꝛeſcription, ac- 


cording to Hob. 86. Owen 109. In Caſe, the Plaintiff declared 


that B. demiſed him all his Fairs fo2 twenty-one Pears, that the 
Defendant hindzed him of taking his Toll; and though it was Narr pon 
ercepted, that he had not laid any Title to B. yet becauſe it was the Poſſeſſion. 
upon the Poſſeflion, in which the Right did not come in Queſtion, 


Plaintiff had Judgment. 


2 Lev. 193. Caſe fo2 Diſturbance of a Seat in the Church, with: 
ont ſaying it was an antient one, and the Exception over-ruled, 


becauſe againſt a Urong⸗doer upon the Poſſeſſion, 
2 Jo. 227. 1 Lev. 277. 3 Cro. 335. Caſe was fo2 Diſturbance 


in an Office, to which the Plaintifk made a Special Title, and 
the Jury found a Title variant; yet Plaintiff had Judgment, be- 
cauſe the Title was not material. FATE 

erdick 


| 20 Term. 8. Nich. 2 Ann in | B. R. 


. 


Supplied by Cerdift will uppiy whatever muſt of JNeceſlity have been pmben 
dh 4g at the Trial; and quoted Roſwell and Pryor's Caſe, Trin. 10 W. 
460. 4 in Mulance fo2 ſtopping of Lights, ft was not ſaid to have been 
Poſt 33, 314. un antient Meſſuage, yet held well after Gerdict: Beſides, the 
Locus ad quem here is laid to be Parcel of the Mano, which the 
Freehold is not, and Copyhold is; fo2 the Services whereby the 
Freehold is holden, is that which is Part of the Manoz, and not 
the Freehold itſelf, and fo2 this he quoted Mich. 9. of the late 
2 Salk. 437. Ring William, Winter verſus Lowdurr, Br. Maner' 2. 2 Vent. 18. 
Vide Raym. 101. 2 Keb. 410, 493, 504. 
That the Te- Parker contra. This Caſe has been thee Times ſolemnly argued 
pane has mace in Com” Banc', and the whole Court unanimous in their Opinion 
Freebolder. ARaitnſt the Plalntitk; fo2 as he has made his Caſe, he has a Free- 
hold in the Locus ad quem, fo2 Tenant of Land ſecundum cons 
1 Cro. 185, Maneri:, ſhall be underſtood a Freeholder: 2 Vent. 143, 144. 9 ll. 
ws 6. 29. 4 Co. 31. b. Foiſton's Cafe, 2 Leon. 29, Vaugh. 253. 
And that the C hen Qervit cannot help it; koꝛ where the Title is inconliſtent, 
Webel Aerdic cannot mend it; and the Queſtion here is, Whether a Te. 
#* nant of a Freehold, holden of a Manoz, may by Cuſtom have 
Common in Parcel of the Bano2? 1 Cro. 418, 419. 3 Cro. 180. 
The Queſtion Holt Ch. J. The Queſtion firſt is, Whether we ſhall under- 3 
3 hed. ſtand this cuſtomary Eſtate, as pleaded, to be a Copyhold Eftate ? [4 
244, 358. Of Right you ſhould not only have ſhewed, that it was by Cuſtom b: 
1 Init. 58. held at the Will of the Lo2d, but allo demiſed and demiſable by him 4 
to hold of him, &c. J ndeed, you ſay, it is Part of the Panoꝛ, F 
which is a kind of an Tmplication that it is a Copphold; and take } 
ir \o, you have gone, in making Title, by Way of a Que Eſtate. 4 
that all the cuſtomary Tenants of that Beſſuage, &c. uſed to have 2 
Common there; and thar is a good Way of preſcribing, though 
it be not the uſual Way; then you [ay you ought to Have it, as be- ; 
longing to the Land; but if it be look'd upon as a Copyhold, it 
is not ſo, but it belongs to it as it is a Copyhold Eſtate; and if 
the Copphold be inkranchiled, there is an End of the Common: 
So that it being alledged by Cuſtom, it is not a Common belong 
ing to the Land, but to the State of the Land. Vide Yelv. 189, 119. 
Matlam verſus Hunter, Cro. Jac. 253. and Abundance of other Books; 
but a Copyholder may have Common as appendant to the Land. 


Hob. 86, Ik Copyholder of one Panoz has Common in Waſte ok another 


33 


1 
A hoe SEALS Sowa at. 


— --6, Manos, then he muſt | prelcrive in the Name of his Lo2d, and ſay, 
„„ the £ 02d of that Zanoz, whereof he is Copyholder, uſed, Time 


out of Wind, to have Common fo? him and his Copyholders; and 

there J nfranchiſement of Coppyhold does not ertinguiſh the Com- 

The Declara- mon, but it is a derivative Right which the Copyholder has: 
non repug- So if this be taken as appendant to Land, Jnfranchiſement will 
Hob. 86. lot crtinguiſh it, lo pour Declaration is repugnant, fs? you have 
averred it to be Parcel of the Manoz, and ſo by Implicatton a 
Copyhold; and then your Title you ſhew is very bad, and ſuch 
1 Copyholder cannot make; koz you ſhould have chewed that 
aw ne Cuſtom of the Mano was, that every Coppholder of this Tenc- 
it.ewed, Sc. ment, 02 of the Mano; in general, uſed to have Common, &c. : 
3 Powell, 
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Powell, who had been of Com' Banc' when Judgment was there How one 
given, agreed, That one map declare in an Action foz Damages 1 
upon his [ofleſſion, without any further Title againſt a Mrong⸗ hi. Potion 
doer; and he agreed the Caſe of Burt and Stroud upon a Legitime *gainft 4 
poſſeſſionat, fo2 Þindzance of Common, and good, becauſe again. , er, 
a Stranger and TWrong-doer , but againſt the Owner of Soil, you 4 Mod. 418. 
muſt make Title, and ſo in Bar and Avowzp; but where you need 14. Raym. 
not ſhew any Title, if you go about it, and ſhew an ill oz repugnant 2% 7% 
one, it is at your Peril: pere your Title is, that you are a cuſto- Bur if the 
mary Tenant of a cuſtomary Tenement, Parcel of a Panoz, and nan n 
it's true, after Uerdit that will be taken to be a Copphold; and ff Tide, whe 
ſo, you are gone that Way ; fox you make Title to the Common, n need vor | 
as belonging to the Land; whereas it ſhould be, as to the Eſtate 2 1 4 bu Peril. 
And the whole Court was clear to affirm the Judgment; but at the 


Tmpoztunity of the Counſel, they gave Leave to ſpeak to it again. 


Adjournatur. Adijournatur. 
Mayor of Wincheſtet verſas Wilks. 1 Salk. 203. 


Ic was an Aion upon the Caſe againſt him fo2 uſing the Trade . 6 193 
of a Moollen⸗dꝛaper, within the Cozpozation, contra the Cuſtom | Leon 262. 
thereof; which was, That none who had not ſerved ſeven Years to rel. „ 2. . 


a Trade, 02 had been free of the Guild of Merchants, ſhould uſe it 9 


within the Cozpozation. 3 Woollen- 

. * 7, - 
trary to Cuſtom. Vide 2 Lev. 33. Verdict pro Quer, and Motion to arreſt Judgment. Ld. Raym. . 
Caf. temp. An. 48, 49. Caf. temp. Mac. 131, 3 38, Sc. Stra. 739. | 


| . 

Note; It was not grounded upon any By⸗Law, oz fo any Penalty. 

Uerdidt pro Plaintiff, and Motion in Arreſt of Judgment, that 
ſuch Action did not lie; and Cro. Eliz. 803. and the Caſe of the Coz⸗ 
pozation of Totneſs were cited upon the Point; but the Poſtea being 
not put in, the Court ozdered them to ſtay till it came in, and then 
to have it put in Paper, and ſolemnly debated: Fo2 Ch. J. Holt 
ſaid, Jt was a Point not determined, whether ſuch a Cuſtom were Such Cuſtom 
good, tho' many Cozpozations did pꝛetend to it: And he ſaid, bp touug 
Some Cozpozations pꝛetended to a Right by Cuſtom to exclude ne. 
Fozeigners, but he thought they could not ſuppozt it. And in Pol 123, 
Paſch. 4 Reg. Judgment was ſtayed upon Faults in the Declara- juf;men: 
tion, and the Court declined chying any Thing upon the Merits, ftayed for 


which they laid was a Queſtion of great Conſtquence. — 
Hotherſhell verſus Bows. Vide poſt 


| 301. 
Efendant in Cuſtody upon mean Pꝛocels having eſcaped, was one eſcapes 
taken upon a Marrant by Aertue of the late At of Parliament; . 
and Raymond moved, That upon bꝛinging the Money into Court, he 1, 7eratie by 
ſhould be ſet at Liberty; but the Court ſaid, They could not do it. a» Eſcape 
And upon this Occaſion Mꝛ. Clerke ſaid, That if a Man comes upon 2 
a Hab' Corpus, and the Plaintiff does not declare in two Terms, the againg oo 
Defendant ſhall be diſcharged upon filing of common Bail, without that comes in 
any Rules; and if one come in upon Hab'Corpus, tho he after put in . ©" 
Ball; if it be not at the Return of 170 Pꝛocels, he can't give Rules, but: S. 352. 


muſt 


— 
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muſt wait two Terms; and then, if there be no Declaration, ſhall 
be diſcharged upon common Bail, without Coſts; whereas if de 
had put in Bail at the Return of the P2oceſs, he might ſpur them 
Rules, on by Rules; oz if the Plaintiff had without Rules paſſed two 
Coſts. Terms without declaring, he ſhould pay Coſts: And the Court 

ſaid, The Rules were very hard upon one in Cuſtody, and they 
Intent of the fuld, Jt was not the Intent of the Act to make eſcaping Pziſoners 
1k, 00 pay the Debt right oz wong, oz to lie in Jail foz ever: And 
Vide poſt 63, therefoze ozdered Mꝛ. Clarke to dꝛaaw up a Rule, That in Caſe a 
93,154 Plaintiff did not declare in two Terms, that he ſhould be Non 


New Rule 


—_ pros'd, and thereupon the Defendant diſcharged. 


Rules _ Note; Jf Declaration be delivered of Hilary Term, and Rules 
a Narr Tit. of Pleading given, if Defendant does not plead befoze the Efſoin- 
lary Term. day of Eaſter Term, Plaintiff may ſign Judgment fo2 want of a 
Vide 1 Salk. Plea; but if the Plaintiff in that Caſe has not given Rules in 
1 n. 514, Hilary Term, he muſt give them in Eaſter Term befoze he can fign 
St5 51 85 Judgment. Vide poſt 33, 153. 3 
2 ewTria Per Holt, Ch. J. After a ſecond Uerdi# of the ſame Side, lt 
after ſecond fg not fit to grant a new Trial, becauſe the Judge did not like 
de ge gige the Gerdict; but if there were any Pꝛadtice uſed in obtaining it, it 
Vide 2 Salk. is otherwiſe. | 

49- 
fl Note Per Holt, Ch. J. Ik a Bond be of twenty Years ſtanding, and 
of 20 Years N0 Demand p2oved thereon, oz good Cauſe of ſo long Fozbearance 
L Kn, fhewn, upon a Solvit ad Diem, J hall intend it paid; a fortiori up- 
te: on a Note, if it be any conſiderable Sum. 


Caſ. temp. An. 2. 1 Mod. Caf. in L. & Eq. 278, 279, 280. Gilb. Eq. Rep. 224, 225. 3 Wms. 288 
Stra. 826, 827. | 


Warren and Fuzz. 


_— - ER Cur. A new Trial ought not to be granted fo2 want of 
8 Evidence, which the Party might have had at Trial, and had 


Evidence., not; but if it be p2oved that Endeavours have been uſed, but p2e- 
Vide pot vented by ſome unfozeſeen Accident; as Sickneſs of the Uiitneſs, 


222, 224. 


Caſ. temp. &c. it may be good Cauſe of new Trial. See the Caſe of Ford 


An. 111, verſus Tilly, 2 Salk. 653. Fareſl. 156, 157. 


118, 119, | 
141. Caf. temp. Mac. 202, 203. 1 Mod. Caf. in L. & Eq. 220, 288, 289, 325, 326. Fitz-G. 40. Stra. 6gr. 


N oel and Gray. 


cher. ME, who had been diſcharged upon the Aﬀ of poo? Pzſſoners, 
. gave Bail to an Aﬀion ok D-vt upon a Bond with which he 


ners conſeſ- WAS charged in Pꝛiſon, and confeſs'd the Action, and that Erecu- 


ſing the 


og we, tion might go againſt his Goods, &c. Plaintiff takes Execution 


Vide pot Againſt the Goods, and likewiſe ſaes the Ball, who ſurrender their 
301. Dincipal in Diſcharge; and this appearing upon Motion, the 
iger Court laid, That Ball were actually diſcharged by the Pleading 
after a Sur- and Judgment, and ozdered him to bzing the Reco2d of the Judg⸗ 
n sur, ment into Court; whereupon he was taken in Execution, and 
343. hat they thereupon would diſcharge him. 


2 Salk. 521. Baker 
| Id, Raym, 1088. Stra. 1233. | 
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bf 


Baker verſe Pierce. oe 8 Salk. 655. 
ASE verſus Pierce fo2 theſe Wo2ds, You ſtole my Box-Wood, 2 


and I will prove it: And now Darnell moved in Arreſt of Judg⸗ 4:: . 


ment, That the Mods were not ationable , fo2 he urged that tyele | Words, You 
Wows, You ſtole my Wood, and you ſtole my Timber, were the ,—i og 
ſame: Lou are a Thief, and ſtole my Timber: You are a Thief, and Motion in 
ſtole my Corn, Hops, Apples, not afﬀionablet Foz where Wows 5 of 
charge one either with Treſpaſs oz Felony, if there be not other — 7 
ozds that ſhew the Charge to be Felony, the beſt Senſe ſhall be a&ionable. | 
taken: So if it be, You ſtole my Timber out of my Yard, Hops * 
out of my Bag, Corn out of my Yard, &c. it will not "bear Action. 4 9 
Hob. 331. Hutton 38. I charge you with Felony for taking Money All. 11. con, 
out of F. S.'s Pocket, not ationable, becauſe it might be without a . 21. 
ſelonious Intent. But Holt, Ch. J. condemned that Authozity t Vide rms 
Beſides, he quoted Hutton 113. Thou art a Thief, and haſt couzened 395 

my Coulin of his Land, not ationable; tho' it was ſaid, the ſubſe- 

quent Mozds were accumulative, and there all the afozeſaid Caſes 

are agreed not to be afttonable : Suppoſe the Mods were, You have 

ſtolen my Coppice-wood, will they ſay Aﬀion would lie? Foz it 

might be Coppices cut, and carried away with one entire Act: So 

here; fo? it is not what the Party meant here, but the neceſſary 

Impo2t of the Mozds that are to be conſidered. 


Brotherick contra. You have ſtolen my Timber, is ationable, fo? You have 
it muſt be felled and ſevered from the Stock befoze it is Timber. Tube“ 
Yelv. 152. Noy 114. And he remembzed the old Uerſe of Arbor actionable, 
dum creſcit, Lignum dum creſcere neſcit. 1 Rol. Abr. 70. pl. 47, 48. and why. 
Theſe Wos, Thou haſt ſtolen my Wood, and I * charge you — 8 
with Felony. March 211. 2 Cro. 116. and Hob. 77. Thou art a 
Thief, and thou haſt ſtolen a Tree, not atonable ; for a Diverſity 
is taken by the Court between a Tree, koz that "ould be under⸗ 
ſfood ſtanding; but if it be felled, it is Wood, Style 9. Præcipe 
does lie of Boſcum; but it cannot be ſaid, One ſtole an Acre of 
Wood; and if it were not a Thing of which Felony could have 
been committed, we could not have a Gerdick. Vide 2 Cro. Low Cre. Jac. 166. 
verſus Saunders, upon Demurrer. 


Ch. J. Holt, The Qerdit ſignifies nothing in the Cale, and there Ti 33 


are contempozary Authozities that differ from my Bzother Dar . 


nell's, Suppole he had ſaid, He has ſtolen my Underwood? 


Powell. Underwood and Coppice-wood will be taken fo2 Wood 
ſtanding. | 


And Ch. J. Holt ſai, The Opinions of later Times have been in > nr 
many Inſtances different from thoſe of fozmer Daps in relation to 198. * 


Moꝛds, foꝛ foꝛmerly there has been a Difference taken between ſaying, Nd. Ca. 


2 Thou in L. & Eg. 
24, 30; 371. 
Stra. 142, 696, 797, 666, 304, 1138, 1169, 1189, 1200. 
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Vide Hob. 


331. 
2 Cro. 114. 


Thou art a Thief, and haft ſtolen my Wood, and, Thou art a J hief, 
for thou haſt ſtolen my Wood; and Judgments have gone both 
Maps: But later Opinions make no Difference, if the Mozds 
be ſpoke at the ſame Time; and theſe are ſcrambling Things that 
have gone backwards and fozwards, and the idle People in the 
Country that pꝛivateip cut and carry away Coppice⸗wood, are in 
common Parlance called Mood⸗ſtealets. And J have heard my 


- Lo2d Hale and Juſtice Twiſden ſay, That they knew no ſet Rule 
ko Actions fo2 Wozds, but that all Wo2ds ſtood upon their own 
Feet: To ſay, a Man has the Pox, is not aftionable; but to ſay - 


be has it, and got it by a Pellow-hair'd Wench in Moorfields, has 


- been adjudged actonable; which later Mozds do not carry a vio- 
- lent Intendment that the Speaker meant the French Por, but the 


Senle leads moze that Tap than to another. And he ſaid, that 
Stealing and felonfoufly Stealing was not the ſame; fo2 in com- 


mon Parlance Stealing did not always impozt Felony; as to cut 


and carry away Furze is a Stealing, but not a felonious Ta- 
king. But Powell faid, pe always took it, that, ex vi Termini, 
Stealing did impozt Felony, and the ſaid Jnſtance put by my 
Lozd was pꝛoperiy Treſpaſs, and not Stealing. And at another 
Dap, per tot Cur', the Plaintiff had Judgment, fo2 all the later 
Authozities ran clear fo2 him. And Holt ſafd, it was not woz2th 


while to be learned on that Subje#, but ſaid, that fo2 his Part, 


where-ever Mozds did tend to take away a Man's Reputation, 


he would encourage Actions fo2 them, becauſe ſo doing would con⸗ 


When to 
move in Ar- 
reſt of Judg- 
ment. 

Vide 1 Salk. 
77» 78. 

2 Salk. 431. 
Poſt 143. 


Time to ex- 
cept againſt 
Bail after 
Notice. 
Vide 1 Salk. 
97, 98. 

Caſ. temp. 
An. 2, 253. 
1 Barnes 82. 
2 Barnes 60, 
83. 


tribute much to the Pꝛeſervation of the Peace. 


Wood verſus Shepherd. 


Ch. J. Holt. ME ſhould not move in Arreſt of Judgment till 

the Poſtca he bꝛought in, and the Defendant 
ſhould give Rule upon the Poſtea, which is in itſelf a Notice to bzing 
it in; and it is againſt the antient Courſe of the Court to make a 
Rule fo2 ſtaying of Judgment till the Poſtea be bꝛought in. By the 
Courſe of the Common Pleas, the Clerk of the Aſſiſe keeps it till 
the Days fo2 moving in Arreſt of Judgment be paſt, and the Motice 
is given him, and he has his Fee 6s. 8 d. fo? attending with it, and 
the Clerk of Aſliſe ought to deliver the Poſtea to none but to the 
Clerk in Court; and Notice to the Clerk in Court is good Motice. 


Note; There are 20 Days to except againſt Bail after Notice, and 


Bail cannot be juſtified befoze a Judge in his Chamber, ercept it be by 
Conſent, o2 fo2 Neceſſity in Uacation; but in the later Caſe, they 
ought to be juſtified again in Term; and upon that the Defendant is 
compelled to accept a Declaration to go to Trial at the Aſſiſes, if it 
be an iſſuable Term. And upon putting in Bail, it is not enough to 
give Notice of their being put it, but it ought to be of their Names, 
Places of Abode, and Trade o2 Uocation, that Plaintiff may know 
bow to enquire after them. And after Erception to Bail, there is 
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no let Time to juſtify o2 exchange them f02 better, but it muſt be in 
conventent Time. 


Butler ver/us Rolfe. 


Per Cur. TJ Vere ought to be a Stay of Pꝛoteedings upon the Tiwe orice. 

Batl-Bond upon bzinging Pzincipal, Intereſt, and ing * 
Cofts into Court after Notice of Trial, without it be bꝛought with ⸗ 2% Cg. 
in ſuch a Time as Plaintiff may not be delayed of Trial. See before, 
fo. 11. and poſt, 29, 60, 101, 153. Salk. 583, 597. Fareſl. 114, 140, 141. 


Vide 2 Salle. 
Queen ver/us Mayor of Thetford. 429, 434: 


. Raym. 


| Pon Affidavit, that he had been ſerved with a Mandamus on the 1% * ©: 
A. 2d of July befoze, and made no Return, Stone moved fo2 an 1 
Attachment againſt him, oz at leaſt to have the Alias returnable pe- achment, e. 
remptozily. Cur. It is Matter diſcretionary in the Court to let oe . 
People run the Line out, and we may make the Alias returnable im- . 
mediate, and fo2 Contempt thereon, grant an Attachment; oz if we 

ſee Occaſion, we may make the firſt Writ returnable, and we may 2 Salk. 434. 
make them returnable de Die in Diem, o2 we may give ſhoꝛt Returns; p,g 5 

as a Mandamus returnable in a Meek, and Alias in four Days after, cac. 1 
and a Pluries with like ſhozt Return. 3. 410, 164, 


Caf. temp. Mac. 56. Fitz-G. 4. Sus. 983, 609, 763, 783, 806, 395, 40, g 
Per Cur. Ik the Perſon be ever ſo innocent, yet if there were a Adden fer ma- 
pꝛobable Cauſe of Pꝛoſecution, Action fo2 malicious Pꝛolecution will !ii2»s Proſe- 


not lie; fo2 it muſt be dire# Malice, without any Colour of Catiſe, Vie rege 


that will ſuppo2t ſuch an Aﬀton, Vide 1 Salk. 14, 15, 21. 5 Mod. 394. 216, 261. 


. Raym. 


81, 377, 378, 
380, 381,503. 


405. 1 Vent. 86. Carthew 416. 
Ewer wver/us Jones. 


N moved fo2 a P2ohibition to the Court of Admiralty to ſtay — C. 
a Suit there fo2 Seamens Wages, The Contract was upon Vide 2 Salk. 
Land, and the Suggeſtion was, That they pleaded the Statute of: Kik, 
Limitations, and that the Admiralty rejefed their Plea; and having Ante 11. 
obtained a Rule Niſi befoze, it was now offered againſt it, that where- For a Prohibi- 
ever the Common Law Courts allow the'Admiralty Jurisdiſtion, te head: 


they ought not to pꝛohibit them, and here they have Jurisdition, as $6,292 


in caſe of Hypothecation, and Sentence in Admiralty beyond Sea ing Seamens 


ſhall be erecuted by Admiralty here. Hob.---Bernard and Brigg, Suit xe. oh * 


to ſeiʒe a Ship fo2 Piracy done by the Mariners; and tho' they may cue of L. 


ſue at Common Law in this Caſe, yet it is hard to make them do . 


it; fo2 it were in Elle to give away their Right ; fo2 at Common . 
Law the Suits muſt be all ſeveral, whereas they may all join in the Pon 79, & 

Admiralty, and ſo by an eaſy Contribution maintain and carry on the {*$74%3%9- 
Suit; and beſides, they may ſue the Ship there, which they can't do 33. 40. 


at Common Law; and the Statute of Limitation enumerates the * 2. 
Actions it does limit, and they are all Suits at Common Law: It * 


O0. . 10. 


is no Bar to a Suit in Equity upon a Truſt, noz fo2 a Legacy, no? 3 Med. 244. 
H | upon 1 N 166, 

518. 
Ld. Raym. 152, 398, 632, 576, $77, $39, 650, 739, 838. Caſ temp. An. 43, 44. 1 Mod. Caſ. in L. & Fg. 
379. 1 Vern. 73, 256, 455 2 Vern. 141, 235, $40, 541, 694, 695. Caf. temp, Mac. 263, 264. 


—— — — — — — — 


— 
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upon a Rationabili Parte Bonorum; and the Reaſon given fo2 the 
later Caſe is, becauſe it is not a Common Law Pꝛoceeding, but 
accozding to a particular Cuſtom, and a fortiori, when the Pꝛo⸗ 
ceeding is by the Civil Law. Mar. 139, 132. Hut. 109. 

Vide 1 Salk, To this it was anſwered, That it was an Jndulgence to ſuffer 


Seamen to ſue in Admiralty fo: Mages; fo2 in King Ed. III. s Time 


33. 

9 Pꝛohibitions have gone. And it was firſt agreed, that fo2 Suit upon 
a Contract ſuper altum Mare, no Pꝛohibition ſhould go upon their 
Refuſal ok Dea of Statute of Limitations; but this was Matter 
ſtrictly tognizable at Common Law only, in which Caſe this Plea had 
been good: And is it not hard by Indulgence to them to gave De⸗ 
{cndant barred of his juſt Plea: And this was what ſtuck with the 

dee now the Court, and they ſaid, this being a Statute barring of Right, ought 


at. 4 & a 
Jnefap.1s, to be taken ſtriäkly. 


Property Cur. Without doubt a Sentence in the Admiralty, where they 
Senna n have Jurisdi#ion, binds the P2operty; and the Chief Juſtice remem⸗ 
Admiralty. bered the Taſe of Hughes and Cornelius: France and Holland were at 
Raye. 25%, Car, and the French toak a French Ship as a Dutch one, and the 
„ Snow. 232. Ship being ſentenced as P2ize, was fold by Uirtue of the Capture; 


5 and the firſt Owner bzought an Action of Grover, and the Sentence 


. was given in Evidence, and upon Special Uerdi# held, the Þ2o- 


2 Keb. 511, perty was altered by the Sentence. But to the Point in Queſtion, 
18 s. ik the Statute had been well pleaded, they all ſeemed to incline a Pꝛo⸗ 
i 3 hibition ought to go upon Refuſal of it. But as ft was here plead⸗ 
267. ed, it was ill, viz. That it did appear by the Libel, that the Suit was 
N "fir Pears after the Cauſe of Adion, which was ill; fo2 the Time on 
14. Raym. Which it is laid is not material, and therekoze the Dekendant ounht 
272,893,930: not by his Plea to hold the Plaintiff ro the immaterial Time, but to 
8 plead directly that no Suit had been within fix Years after Cauſe of 
W. z. 16. Aion accrued ; and if notwithſtanding a Patter ill pleaded by pon, 
2 . they go on, why ſhould we pꝛohibit them ? Moz ſhall we rather think 
Mac. 78, 79, that they rejected pour Plea as not at all allowable by their Law as 
8. do its Hatter, than becauſe it was bad in Subſtance, as to the legal 
tra. 1078. Manner of Pleading it. They alſo agreed, That if they refuſe a 
leg, which by their Law is a good Plea, it will be Reaſon to ap- 


peal, but not to p2ohibit them: And the Rule was diſcharged. 


From 2 Note; In caſe of Seamen, the Duty does nat ariſe from the Con⸗ 
Tomy ue tract, but from the Service done; and therefo2e, tho' the Contraft 
3 Lev. 60. were above fir Pears, and any Part of the Service within that 
Time, it is out of the Statute: And if a Man be beyond Sea at the 
Time the Debt accrues, he map plead it by Wap of Replication to 
the Defendant's Bar of the Statute. Vide Stat. 4 & 5 Anne, cap. 


16. 9 18, 19, 20. 


Deu les for Per Holt, Ch. T. If Money be deviſed out of Lands, ſure the Devi- 
Money'devifed [CE may Have Debt againſt the Owner of the Land fo2 the Money upon 


out of kalt. the Statute of 32 H. 8. of Wills; fo2 where-ever a Statute enacks 


415: aupy Thing, oz pzohibits any Thing, fo2 the Advantage of any Per 
Id. Raym. Ee” W dor, 
937.1 


a * r N * 
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for, that Perſon ſhall have Remedy to recover the Advantage given 


— 
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h{m, oz to have Satisfaion fo2 the Injurp done him contrary to 
Law, by the fame Statute; fo2 it would be a fine Thing to make 
a Law by which one has a Right, but no Remedy but in Equity ; 
and the Aion muſt be againſt the Tertenant. 


Kingſdale ver/us Mann. 1 Salk. 321. 


a ; S. C. 
124 was delivered by Hab. fac. poſſeſſ. about nine a-clock in when Execu- 
the Yozning, and towards ſir a-clock at Night the Plaintiff tion is com. 


was fo2cibly turned out of Poſſeſtion; and this Batter being ſet koꝛth een 


by Aﬀidavits, the Court held, That upon an Habere fac' Poſſeſſ. it is — 4 9885 


not a compleat Execution, till the Sheriff o2 his Bailiffs deliver the de poſlea 
Poſſeſlion to the Party, and are gone away; That ik immediately 10 Raum. 
after ſuch Execution the Oefendant turns him out of Poſſeſſion, it 252, 346, 
would be a Diffurbance of the Execution, fo2 which an Attachment 47% 7'* 
ought to go: But here they doubted, whether after ſo many hours; Was 359, 
Diſtance, it could be looked upon as a Diſturbance of Execution; 2 
and therefo2e the Rule was, to ſhew Cauſe why an Attachment ſhould | 

not go: And Powell quoted a Caſe in the Common Pleas, where, vide poſtea 
upon an Entry upon the Plaintiff the ſame Day he had Execution, 15, 298, 
the Court granted a new Habere fac. Poſſeſſ. To which Ch. J. Holt 


anſwered, So they might, if the firſt Executions were not returned, 
otherwiſe not. Quod Curia concellit. 


Longvill aud Hundred of Thiſtleworth. 2 Salk. 498. 


ÞE Defendants appeared, and took a Declaration in Trinity 5, 8 C. 
Term; and the Attoznies of both Sides diſcourſing about the Plea in Abate- 


T 


 Daiginal, the Plaintiff's Attozney told the Defendant's Attozney the went and Ke. 


Diginal was filed; but he had a Copy of it, whereof he gave the“ © 
Dekendant's Attozney a Copy, who pleads in Abatement; and after a 
Reſpond Ouſter awarded by the Court, he gives the Plaintiff's At- 
toꝛney a Plea, ſetting koꝛth an Oyer of the D2iginal therein. And 
the Queſtion was, Whether the Plaintiff ſhould be obliged to re- Saz "tbe 
ceive this Plea, all this having been tranſa#ed in one Term: to barrel this 
| ea. 

Ward fo? the Plaintiff. After Plea, the Party can never be in- 9 of Wric. 

titled to pꝛay Oyer of the Writ. Jn Dower you cannot do it after {Yeo ? 


Uiew, Indeed if they had demanded Oyer, tho' they Had no Right; co. 74, 76. 


to it, and we had granted it to them, they might perhaps take Ad- 10% 1-2 


Id. Raym. 
vantage of it. OEM 


Mountague contra. One may have two So2ts of Pleas to abate Two Sorts of 

the Writ t 1. To the Ation of it: 2. That tho' it be well as to the NI abate 
Action of it, yet it map be faulty in its Frame, fo2 Want of legal 14. Raym. 

Fon, oz Agreeableneſs with the Regiſter ; and therefoze tho' we 926, 1014, 

firſt plead to Aﬀion of the Crit, and that be judged againſt us, 1555 et 

h * 5 why 1208, 12 i 

1409. " 
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without Oyer, to what Purpoſe ſhould you have ft now: Jt cannot 

be to plead it in Bar; and to plead a Dilatozy it cannot be, becauſe 

that would be to let you plead a Offatozy after Dilatozy; and to 

aſſign a Aariance between the Writ and Count would be a Ollatozp. Oyer denied 

So per tot' Cur', they were denied the Oyer. | fre ond 
Per Cur. It has been ſetled here on Debate, that Money ought where Money 

not to be bꝛought into Court to have it ſtruck out of the Declaration, ought noe co 

where an Executoz if Plaintiff ; but you may plead a Tender, and Cn 


touts temps priſt. Vide ante 11, 


25, Cc. 


Buller ver/us Crips. | dard 
Note was in this Fozm : 1 promiſe to pay J. S. or Order, the 3. & 13e. 
Sum of 1001, on Account of Wine had from him. J. S. indozſes Aden by an 
this Note to another; the Jndozſee bzings an Aion againſt him that eon 
dꝛew this Note, and declares upon the Cuſtom of Merchants, as 4 J. S. 0 Gr. 
upon a Bill of Exchange; and a Motion was in Arreſt of Judg: der, Cc. 
ment upon the Authozity of Martin and Clerk's Caſe. "ſl of lug. 
But Brotherick would diſtinguiſh this Cafe from that; fo2 there ment. 
the Party to whom the Mote was oziginally made, b2ought the —_— 
Ation, but here it is by Jndozſee ; and he that gave this Note, did 
by the Tenor thereof make it aſſignable oz negottable by the Wo2ds 
[ or Order | which amounts to a Pꝛomiſe, oz Undertaking, to pay it 
to any whom he ſhould appoint, and the Indozlement is an Ap- 
pointment to the Plaintiff, _ 
Ch. J. Holt. J remember when Actions upon Inland Bills ok Exchange When A&ions 
did firſt begin; and there they laid a particular Cuſtom between Lon- Nef u. 
don and Briſtol, and it was an Action againſt the Acceptoz, the De- change felt 
fendant's Counſel would put them to pꝛove the Cuſtom; at which began. 
Hale, who tried it, laughed and ſaid, They had a hopeful Caſe on't: 5 * 
And in my Loꝛd North's Time it was ſaid, That the Cuſtom in that 
Caſe was Part of the Common Law of England, and the Actions 
ſince became frequent as the Trade of the Nation did increaſe ; and \ 
all the Difference between Fozeign and Inland Bills is, that Fozeigh Digerence be- 
Bills muſt be pꝛoteſted befoze a Publick Notary, befoze the Dꝛawer wween Foreign 
may be charged; but Inland Bills need no Pꝛoteſt: And the Notes in Au. 


queſtion are only an Invention of the Goldſmiths in Lombard-ſtreet, Vide poſt 81. 


n 


1 


who had a mind to make a Law to bind all thoſe that did deal with 14. Reym. 


them; and ſure to allow ſuch Note to carty any Lien with it, were to 7% 


turn a Piece of Paper, which is in Law but Evidence of a Parol 236», 1362, 
Contraf, into a Specialty, and beſides, it would impower one to on __ | 
aſſign that to another, which he could not have himſelf ; fo2 ſince he 1377, 1484. 
to whom this Note was made could not have this Action, how can 0542, 1545- 
his Aſignee have it: And*theſe Notes are not in the Nature of a Bill W. z. 3,3, 
of Exchange; fo2 the Reaſon of the Cuſtom of Bills of Exchange is 107,192,193, 
fo2 the Expedition of Trade, and its Safety ; and likewiſe it hin- 777-205-203, 
ders Expoztation of Boney out of the Realm: He ſaid, Ik Indozſee 416386342 
I had 4105175216 


| | 564. 
Caf. temp. Mac. 286, 287, 294, 316. 1 Mod. Caf. in L. & Eq. 307, 362, 43, 265, 266, 267, 373. 
Comyns 75, 311, 563, 579. Stra. 591, 762, 1211, 441, 515, 649, 1087, 22, 24, 629, 706, 1151, 1217, 
1271, 264, 399, 609, 674. * Theſe Notes are not in Nature of Bills of Exchange. Vide 1 Salk. 442. 1 Salk, 
24, 129. What Actions lie on Bills of Exchange, and how brought, and againſt whom, vide Hard. 487. 1 Mod, 


285. 1 Lev. 298. 2 Keb. 334, 695. 2 Vent. 307. 1 Keb. 592, 636. 1 Vent 45, 152. 4 Salk. 24, 


124 to 133. Fareſl. 45, 152. 
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Vide 1 Salk. had bꝛought this Aﬀion againſt Jndo2ſoz, it might peradventure lie; 

1240133 fo2 the Indoꝛſement map be ſafd to be tantamount to a dzawing a new 

Bill fo2 ſo much as the J2ote is fo2, upon the Perſon that gave the 

Note; oz he may ſue the firſt D2awer in the Name of the Indozſoz, 

It ſeems In- und Convert the Money when recovered to his own Ale; koz the In⸗ 

dorſes . dozſement amounts at leaſt to an Agreement, that Indozſee ſhould ſue 

in e T-dor- ko; Money in the Name of Jndozſoz, and receive it to his own Ale; 

ſors Name. AND beſides, it is a good Authozity to the oziginal Ozawer to pay 

Pronuict the Money to Jndozſee. And Powell, Juſtice, cited one Caſe, where a 

Vide Noy's Plaintiff had Judgment upon a Declaration of this Kind in the 

MS. 278. Common Pleas; and that mp Lozd Treby was very carneſt fo2 it, as 
A Lr. a mighty Conveniency fo2 Trade ; but that when they had conſidered 

3 Mod. 86. well the Reaſons why it was doubted here, they began to doubt too: 

D«biratur And the whole Court ſeemed clear koz ſtaying Judgment. And at 

Merchant in: another Day the Chief Juſtice declared, That he had deſired to ſpeak 

forms the Ch. with two of the moſt famous Merchants in London, to be infozmed 

J. concerns of the mighty ill Conſequences that was pꝛetended would enſue by 

&. obſtruding this Courſe , and that they had told him, Jt was very fre- 

| quent with them to make ſuch Notes, and that they looked upon them 

as Bills of Exchange, and that they had been uſed koz a Batter of 

30 Pears, and that not only Notes, but Bonds koz Monep, were 

3 actranskerred frequently, and endozſed as Bills of Exchange. Indeed, 

Eachmgemap I agree a Bill of Exchange may be made between two Perſons 

be made be · without a third; and if there be ſuch a Neceſſity of dealing that way, 

2 wt 7 ec why do not Dealers uſe that way which is legal? and may be this: 

As, if A. has Money to lodge fn B.'s hands, and would have a ne- 

gotiable Note fo2 it, it is only ſaying thus; Mr. B. pay me, or Order, 

ſo much Money Value to your ſelf; and ſigning this, and B. accep- 

ting it: Oz he may take the common Note, and ſay thus; For Value 

to your ſelf, pay me (or Indorſe) ſo much; and good: And the Court 


Cur. av/ere at {aſt took the Uacation to conſider of it. 
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pr ig 998 Domina Regina ver/zs Tracy. | 
Indictment Racy, a Juſtice of Peace of Middleſex, was indifed; fo? that ; 
—_— he, together with T. and F. by P2etence of a certain Uarrant | 


ab, for ar. in CUiriting, ſuppoſed to be ſigned and ſealed by Sir S. L. Recover 
reſting M. up. Of London, did arreſt J. M. and bꝛought him bekoꝛe J. C. a Juſtice of 
9 Peace of Middleſex, licet the Marrant was not directed to any of : 
knowing it to them, and licet it were foꝛged and counterfeit to Tracy's Knowledge 
be forged, Ge. and that Tracy, when M. was befoze the Juſtice of Peace, perſwaded 
Vide pon go. him to refuſe to bail him, tho' the Fault being a Bisdemeanour, 
| were in its Nature bailable; and that when J. M. was committed by 
| 7 the Juſtice, Tracy and the other two, at the Perſwaſions and In⸗ 
| Defendant ac. ANCE Of Tracy, did extozt divers Sums of Money from him. 3 
quitted as tio The Jury acquit the Defendant of the Fo2gery, oz knowing that 
| | knowing the the Tarrant was fo2ged, and find him guilty of all the reſt. And 2 


Warrant was 


forged, but NOW it was moved in Arreſt of Judgment by Weld and Parker. 
found guilty of | : 


the 22 2 | 1. That 


On ne i nat oC ban tb. LS iO 0 RIS ET cog 
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1. That the Uerdi# was contradickozy, fo2 it acquitted him of that 
which was the Foundation of all that whereof he is found gutlty ; 
fo2 the Charge is, That he did ſo and ſo by Girtue of a certain ko- 
ged Tarrant ; and if the Warrant be not fo2ged, the reſt either is 5 5 
no Crime, oꝛ rather it is another Offence than what the Defendant mene, that dhe 
is charged with; fo2 to get one taken up upon a real Marrant not 3 
directed to him, and to do whatever is charged here thereupon, Err 
another Offence than is deſcribed here: Therefoze Defendant is 
_— of the Dffence wherewith he is charged, and found guilty 
of another. | 

2. Dbjetion was, That it was laid, that he p zevailed with the 2 
Juſtice of Peace to refuſe Bail, and it was not laid that any Bail antes 


with the ju- 


— EIT ann 


was offered, | ftice to refuſe 


- 


3. It is not direXly ſaid, That the Juſtice did commit him; but 5 K. 
only, that when he did commit him, Tracy did ſo and ſo to him; and 
it may be he never was committed fo2 ought appears here, . 

4. They ought to ſhew the Certainty of the Sums taken, and fo? o4;. a; to we 
what they were taken, otherwiſe the Oefendant may not know what Execution of 
Anſwer to make. Money, Cc. 

5. As to ſome Part of the Charge, they charge him as Acceſſary; 
when it being Treſpaſs, they all are P2incipals, and ought to be 
charged as ſuch, | 


And upon the firſt Dbjetion, a Caſe of Indickment againſt the Play- 
ers of Drury-Lane was cited; where the Indickment was fo? building 
a Scandalous Houſe fo2 Aﬀing of p2ofane and lewd Plays, and that 
they affed ſuch Plays; yet tho' they could pꝛove the Acting of im⸗ 
mozal Plays; yet becauſe they could not pꝛobe the Building, the 
Defendants were acquitted. | 


To the 1 it was anſwered, That tho' the Jndi#ment did not nec. :. 
alledge the Tarrant to have been fo2ged, but only under a [licet] by hogs To” 
way of Aggravation, and not by way of Deſcription; and though Aggravation, 
Warrant be not fo2ged, yet the Fats charged upon the Defendants &c. 
are criminal, as to perſwade one by wicked and kalle Jnſinuations 6. 
to refuſe Bail, to have cruelly uſed him in Gaol, and by Dureſs to Raym. 
erto2t Monty of him. | 1 176. A 

As to the 2d Objeckion, That it was not ſaid, Bail was offered; Keb. ;, 
it was ſaid, every Refuſal muſt be of an Offer, and Refuſal could 476. 
not poſſibly be without an Dffer. 

3. That it was not ſaid, That he did commit him: It was an- 
ſwered, That the Commitment there was not charged as a Crime, 


but only to ſerve as an Inducement to the Extoztion, which is di⸗ 


reſtly charged; and what comes under an Inducement, need not that 
P2!eciſeneſs. | 


Holt, Ch. J. As to 1ſt, the Queſtion is, Whether the Fozgery be Rep. Ch. 1. 
the G20und-wozk, o2 whether it be an unneceſſary Addition put in 1 ane 


only fo2 Aggravation : Fo? if it be Matter of Deſcription, the Ob- as wer? of 


jeitfon is of Weight. Weight. 
As 


n 9 
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As to 2d Dbjeftion, That no Bail were offered; it is true, a Juſtice 
of Peace is not bound to ask fo2 Bail if they be not offered him, 
and therefoze the Objetion ſeems of Meight, and ſomething has 
been offered, that a Cerdi# would influence the Caſe; but it does 
not, fo2 in criminal Matters the Jury is only charged to inquire 
of Matters as they are alledged. 
Vent. 19. 3. That he could not pꝛocure if it were not actually done: That 
vide poſtea. ig true, but that is but Argumentative; and JndiXments ought to 
28. %“ be poſitive and dire. 
Noy 41, 38. 4. As to the Execution, the Crime does not conſiſt in the Quantum 
Plow. 85, 36. of the Honey extozted, but in taking any at all. 
zo F. Pou objeck, That he is not in ſome Things charged as Pꝛin⸗ 
Principal and cipal. It is to be known, that a Fat which would make one Acceſ- 
L. Han, ſary in Felony, in Treaſon and Treſpaſs makes him a Principal; 
844, 845, and ſure one may lay the Matter either Way, viz. making him P2in- 
846, 1370, (ipal oꝛ laying it ſpecial, as it will appear upon Evidence. Jn Trea- 
= OO ſon, all are Pꝛincipals, and if upon the Statute of 25 Ed. 3. one con- 
3 Wms. 475, ſpires the Death of the Queen, and is committed to Pꝛiſon koz the 
439,485,493. ſame, one pꝛocures him to eſcape, o2 harbours him after ſuch Time 
as he knows him charged with Treaſon, oz to have committed Trea- 
ſon, vou may indi# him upon the ſpecial Matter: That A. commit- 
ted Treaſon, that B. knew of it, and received him; and pet this is 
not one of the Treaſons mentioned by that Statute, but it is ſo by 
neceſſary Conſequence of Law. As if a Thing be made Felony, all 
Acceſſaries befo2e and after are Felons in Conſequence ; and ik an 
Offence which is Felony be made Treaſon, they that would have been 
Acceſſaries befoze, ſhall now be P2incipals, | 


That the Fats Powel. Sure the Fat might be laid ſpecfally in Treſpaſs, fo2 Jn- 
mech _ dictments need not be like other Pleadings, accozding to the Con- 
Bectarations, ſtruſtion of Law upon the Matter; and ſo it may be in caſeof Treaſon, 
and is the beſt a11D it was the Caſe of Abingdon and Gardner in Gunpowder Plot: And 
4 in ancient Jndittments of Murder upon Malice in Law, the Malice 
113, 216, 4, in Law uſed to be ſpecially laid; but ſince, it has been agreed, that 
382, 403, 404. it map be generally, Ex Malitia : and, J think, in the pzincipal Caſe, 
| it is moze pꝛudent and ſafe to dzaw the Indickment upon the ſpecial 
Matter ; fo2 otherwiſe it might be difficult to perſuade the Lays Gens, 

that Pꝛocuring, Jnciting, Commanding, &c. would make one a Pꝛin⸗ 

_ cipal. And as to the two firſt Exceptions, he agreed with the Chief 

Juſtice ; but he doubted whether, if an Jndi#ment charges one to have 

Whether the Pꝛoctired a Crime to be Done, it need be directly alledged that it was 
pot py done: As ik the Jndi#ment were fo2 malicioufly pꝛocuring one to be 
refy alledged iidiſted of Felony, whether it need be direfly averred that he was 
to be done. indidted, becauſe the Moꝛd procuravit neceſſarily ſeems to impoꝛt it; 
and not only that he pꝛocured ad faciend', as you would have it, that 

is, to conſent and agree to do it. And as to the Jncertainty of the 

Sums extozted, an Jnditment fo2 Egroſling magn. Quantit. Frumenti 

was held good; and where you inſiſt, that the Tlarrant being true 

and real, the Arreſt was lawful, and that falſo & malitioſe are only 


Pepper and Uinegar, which will not determine any Act to an ill Senſe; 
3 ſure. 
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ſure it is hard to maintain that falſo & malitioſe are only Pepper and vide 1 Vent. 
Uinegar, fo2 thoſe NMozds diſcover the evil Root from which the Fat ! 1 % 33s 
ſpzung. And Ch. J. Holt ſaid, That Ex Malitia præcogitata, fn an 4 
Indictment koz killing a Pan; was ſuch Sauce as would cut his 
Th2oat; and tho' it be admitted that the Marrant being true, the 
Arreſt was lawful, yet that arreſting a Man upon a true Warrant, What tho' the 
and pꝛocuring the Refuſal of Bali when tender'd, as the Fait appear'd, r 
and following the Party into Gaol, and ertozting Doney from him arret lawful. 
there by Dureſs and Threats of Tron, was ſuch a complicated Df- 
fence as deſerved an Jnditment ; and that the ſubſequent Tort made 
the oziginal fit illegal, as being an Abuſe of legal Pꝛoceſs. And at 8 
another Day Ch. J. Holt declared, That they were all of Opinion, 72 
that they could not give Judgment upon the Indictment; that it was 11. for 
too incertain, and one complicated Offence; that it did not appear EY » 
by it that any Bail had been offer'd, oz what Sum, oz that any cer: alen 
tain Sum was extozted: But they only gave Judgment to quaſh qua d. and 


the Jndi#ment, and not fo2 the Defendant, whom they o2dered to eat 


enter into a new Recognizance to appear to a new Jndi#ment. om. © 
Wiat qui tam verſus Ayland. CIR 09S 
T was a Declaration of Michaelmas Term generally, which Prima L. Raym. 


Facie is to be intended to be of the firſt Day of the Term, and the V3. 3 


Fat was laid to be on the 15th of November after, ſo the Action 682. 
bought of their own ſhewing befoze Cauſe, Per Cur. Ik upon 32255: 189- 


Upon Narr' 


Examination it does appear, that the Declaration was after the i 5th, Pas fem'd to 


it ſhall be ſet right, as if the Bail was filed after the 15th, oz the ve laid before 


Bill of Middleſex taken out, and fo it was referr'd to the Paſter Feu 


if Declar' was 


ta examine. They all agreed, it could not be amended by any Sta- after, that it 


tute of Jeokail; but if Bail were filed, after the 15th of November, gend be ie 
that would be a good Warrant koꝛ a Memorandum of the Day that Wert. 13. 
Declaration was of, fo2 none is in Cuſtod' Mar' till Bail filed, ; FN 2 Lev. 

Hob: 73. 2 Lev. 176. 1 Barnes 10, 17. 2 Barnes 12, 153, 154, 287. Ld. Raym. 897. Caf temp. W. 


3. 274, 275, 442, 5, 93. Caf. temp. An. 92, 45, 198. Caf. temp. Mac. 340. 1 Mod. Caf. in L. & Eg. 
306. Fitz G. 193, 194. 2 Barnes 271. Stra. 1271, 806, 1023. 


Note, At laſt parties agreed to waive Execution, andgotoTrialagain. 
Touching Declarations, & c. See Carth. 113, 117, 216, 382, 407, &c, Poſt 129. 


The Queen verſus Bothell. Vide 1 Salk. 


I49. ante 17. 


F one b2ing a Certiorari to remove an Jnditment, and does not l upon a 

give Bail to try it accoꝛding to the Statute, it is no Superſedcas; -A 

and a Reco2d once filed in this Court, is never ſent back: Though * Sc. 
Brotherick at the Bar ſaid, it might be lent back the ſame Term, 1. Kaum. 


| Vide poſtea 40, 43, 83, 61. Gal temp. 
3. 646 
Squire verſus Grevell. . 


Rroꝛ of a Judgment in C. B. in Debt upon a Bond fo2 Per- TE 
formance of an Award; after Null Award pleaded, the Plain⸗ Sf: S. 8 . 
tiff did ſet fo2th an Award on ſuch a Day, reciting ſeveral Stifts pen Ars. 
depending between the Parties in the Common Pleas, and a Sub- L4. Raym. 
K 


miſſion 4+ rol 
$98, 989, 1142. Caſ. temp. W. z. 5 117, 130, 139, 423, 534, 587, 635. Caſ. temp. bac 200, 201. 


204, 205. Barnes 43. 


* my * 
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| miſſion of all Matters pending. 1. The Arbitratozs award, that 

| all Suits between the Parties ſhall ceaſe. 2. That the Deken⸗ 

4 dant ſhould pay the Plaintiff 101. in full of all Demands, and 

| alſo give him a Releaſe from the Beginning of the Mond to the 
Time of the Award made. 3. That upon Receipt of the 101. 

the Plaintiff (ould make a Releaſe to the Defendant from the 
Beginning of the Wozld to the Time of the Award. 


1. Exception Parker took thꝛee Erceptions to this Award: 1. It fs not final, 
Uo fo it is only that all Suits now depending ſhould ceaſe, that is to 
* ſay, ſhould not go on; which is no moze than that the Party ſhould 
be nonſuited, which is not final, and therekoze not good: It is true, 
no new Suit can be bzought while theſe pend, becauſe theſe map be 
pleaded in Abatement; noz can theſe be pꝛolecuted becauſe of the 
Award; but if either of the Parties die, new Sufts may be p20- 
| ſccuted fo2 the ſain Cauſes, notwithſtanding this Award. 
2. Upon the 2. The Awarding a general Releaſe would indeed make it a good 
* Award, if it were concluſive, but it is left in the Plaintiff's Elec⸗ 
tion whether he makes any oz not; fo2 the Releaſe is ozdered to 
be made upon Receipt of the 101. and it is not awarded that he 
Hall receive it, and if he refuſe, he is not bound to releaſe, 

3. Relaſeto 3. TheReleale is oꝛdered to be till the Time of the Award; but he 
ve wo he un® conkels d he did not much inſiſt upon that; the Authoꝛities were ogainſt 
him upon a double Reaſon: 1. That no Catiſe of Action ſhall be intended 4 
to have ariſen between the Time of the Submiſſion and Award, if it 
Vide 3 Keb. be not ſhewn. 2. That a Releaſe to the time of the Submiſtion is a 1 
253, 666 good Releaſe in Purſuance of the Award, and the latter he ſald he took | 1 
to be the better Reaſon; fo2 a Man might have a Cauſe of Action 
accrue to him between the Submiſſion and the Award, 'and not know 
of it, and it were hard to put him under a Neceſſity of releaſing it; 
and the Reaſon why a Releaſe to Time of Submiſſion fs held good, 
fs not becauſe it ſhall be intended to be the Meaning of the Arbitra⸗ 
tozs that it ſhould be ſo, but it is rather a controlling of their 

Meaning as far as it is void by Conſtruftion of Law. 


Reſp. 1. Pengelly contra. The Awarding that all Suits ſhall ceaſe, is that 
they ſhall fo2 ever ceaſe, and it extinguiſhes the Outy; koz if the 
Moꝛds had been that all Ations ſhould ceaſe, the Duty had been gone, 
ko; if the Remedy be gone, the Right is gone; and the T02d Suit fs 
| of a larger Extent and Senſe than Action; fo2 by Releaſe of Suitg 
1 one may bar himſelf of Execution, which he cannot do by Releaſe of 
Action. 1 Rol. Ab. 261. p.7. Chat ſuch Award extinguiſhes the Duty. 
Paſch. 29 Car. 2. Strangford & Greene, and 11 W. z. Ball & Heſcott, 
=p in this Court, Award was, That one of the Parties ſhould pay the 
= other ſo much Money on ſuch a Day, and that all Suits ſhould ceaſe 
| till Failure of Payment, and good, x Lev. 58. Beſides, this Sum 
being awarded in full of all Demands, and the Submiſſion being 

| with an Ita quod de prem', it is in itſelf final. Aleyn 26. 1 Rol. 
| Ab. 260. pl. 55. 1 Sid. 154. 1 Lev. 132, 133. Hob. 190. Aleyn 

85. Style 27, 1 Rol. Ab. 258, 259. 3 Cro. 851. 3 Cro. 448. 

| Holt, 
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Holt, Ch. J. As to the Releaſe you ſay, That it is put upon Reg. 2. 
che Party's own At, in recefving oz refuſing the Boney, to re- gecaf and. 
leaſe 02 not; but ft has been held in London and Craven's Caſe, in muck a 
the latter End of Style, That where a Thing is agreed to be done val Pay- 
upon Payment and Receipt, that Tender of the Payment and 85e 43, 
Refuſal intitles the Party to it as much as an ackual Payment, 38. 
and the Authozities have been fo ever ſince. Quzre 9 Co. 79. 

Dyer 356. 1 Lut. 224, 227, 238. Lev. Ent. 30. 2 Saund. 96. 

Then as to the next Point, That all Suits pending between the ns 
Parties ſhould ceaſe; The Queftion is, Whether this goes to the we 
Cauſe of Action? A Pan releaſes his Action, and has no other Reme- Right. 
dy fo2 his Right but an Action; Does not that diſcharge the Right of . 2%. 
the Thing? Now here is an Afton depending, if a Man releaſc that jo, © 


Action, he thereby releaſes the Right of Action, and by the ſame Reaſon : Danv. 1. 


* 
1 44 


determining Sult determines the Right of the Thing, becauſe there Cro. El. 14, 


is no Remedy but by Suit; then this Award is final. Tf in Tref- 61. 
paſs the Plaintiff after the laſt Tontinuance releaſes the Aﬀion, the 
Right is gone; and if a Releaſe would vo it, why not an Award? 
Indeed if the Party had two Remedies, one by Aﬀion, and another 
by Entry, if he releaſed the Afton, he might notwithſtanding enter. 

Aud as fo2 the Releaſe to the Time of Award made, it ſhall not Aelez{ to 
be underſtood that there was any Cauſe of Atfon meant, if it be a Le of 
not ſewn, and if there be, the Party may ſhew it, and ſay that 
he tendered a Releaſe to the Time of the Submiſſion. 


Powell. IJ think all the three Points are final, oz if but one of If one Point, 
them is ſo, the Award will be good*fo2 ſo much, if that does not de⸗ * 3 
pend upon another Bꝛanch of the Award which is ll; and if there were for & nnch 
any Suits pending, the Awarding they ſhould ceaſe is, that they ſhould #. . 
be at an End fo2 ever; and the Mozds [now depending] was only to 
ſew what So2t of Actions they made their Award of. And the ten To pay 10% 
Pounds being awarded to be paid in full of all Demands, that ſhall Baze 
be intended in full of all Demands to the Time of Submiſſion, and how far ex- 
not to Time of Payment. And if Yoney be awarded to be paid, 4. 


and that the other upon Receipt ſhall make Releaſe, that J take : Sid. 7 


to be an Award to receive, and fo2 this he quoted a Caſe in the sole 44. 


Common Pleas in his Time, and 1 Rol. Ab. 254, 255. pl. 16. . 

And per Holt, Ch. J. Pere the very Awarding a Sum ok Money! fol, 2nd 
s. a Bar of Actions; fo2 by the Awarding Money to him, there is 44700. 
thereby a Duty ariſes, and veſts in him, which is a good Bar, where- : Vera. 155, 
ever Acco2d with Satisfaction is a good IDlea; but anciently it has 55 


been held, That if the Thing awarded be not Ponep, but the doing 


of ſome collateral At, the Party to whom it is awarded is without 


Remedy, and therefoze ſuch Award would be void. But the contrary 


has been held ſince, fo2 if two Men ſubmit to the Award of a third 
Perſon, they two do alſo thereby pꝛomiſe erp2eſly to abide by his 
Determination, fo2 agreeing to refer is a P2omiſe in itſelf; but 
where a Sum of Monep is ozder'd to be paid, it is immediately a 
Duty, and if there were no mo2e than an Award to pay a Oum of 


I Poney 
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Judgment | Money in Satiskattion of all Demands, it would be final; And 
amd. Judgment aſtirm'd per tot" Cur. | 


2 Salk. 442 | 

deere Ward ver ſus Evans. 

VG Caſe made befoze my Lo2d Ch. J. Holt at Guild-hall was this: 
at Guild-bail One F. owed the {laintiff 60 l. by ill of Exchange. Evans 


Payment of the Defendant owes F. 100 l. alſo by Bill. The Plaintiff ſends his 
60/. wa Man to F. with the Bill fo2 Payment. F. ſends his Man with the 
Merchants , Plaintiff's Man to Evans with the Nate of 1901. to pay the Plain- 
Bill of Ex, tiff his Bill. E. wzites off 601. of the 1001. Mote, and endozſes 
change, Ce. ft upon the Back, and gives the Plaintiff's Servant a Bill of 601. 10s. 
od fab upon another Perſon fo2 his 60 l. taking 10s. from the Plaintiff's 
failed before. Servant, who the very next Day carries the Bill ko: Payment to 
"= 5 Mod. the Party, who had juſt failed immediately bekoze: And if this were 
Moti. 1372. a good Payment by Evans to the Plaintiff was the Queſtion. 
c. 10. f. 17. 
Darnell Serjeant. There are thzee Things to be conſider'd 
here: 1. pow far the Tranſation of a Servant as to Receipts 
and Payments ſhall bind his Maſter ? 2. What amounts to a 
Payment? Whether ſuch a Note as was given here were good 
Payment to the Maſter himſelf. 3. Whether, tho' this Tranſ- 
ation of the Servant would not bind the Paſter generally, it 
will be ſo between Goldſmiths, as this Caſe is? 


If a Mer- As to the 1ſt, he ſaid, That upon this Head of Servant binding 
chant's Ser- Maſter by his Act, there might be a reaſonable Difference between the 
cept of a Servants of Merchants and thoſe of other Men; fo2 p2obably Ser- 
Bill of Ex. Vants map affect their Maſters being Merchants, &c. in Point of 
—_—_— Charge and Ofſcharge ; but that firſt muſt be in Matters purely 
- rity to do it. Concerning their Trade and Way of Dealing, as to anſwer Bills of 
Vide Winch Exchange, and Letters of Advice concerning Goods, oz ſuch like, 
Jed. 86. which require Diſpatch; but he cannot accept of a Bill ok Exchange, 
111 299. without plain Evidence that he has Authozity to do it. So is Lex 
oll. E. 2. Mercat. 265. which is an excellent Book concerning theſe Matters. 
ge 9 And it is good Evidence in that Caſe, that the Maſter allowed the 
Payment oz pꝛoteſting of Bills dzawn by him, oz gave him ſuch Au- - 
. thozity; fo? it is hard to put it in the Power of a Servant to ruin 
his Maſter without his Ozder oz Knowledge. And it was never 
heard, that if Merchant ſends his Servant to receive Boney, that 
he may receive a Bill fo2 it; and without Doubt it would be void 
if done by any other Servant of pzivate Perſon, becauſe. beyond 

his Authozity, which ought to be purſued ſtrickly. | 
Whether ſfach 2, TUhether luch a Bill be Payment at all? The Law takes no 
a Bil e l. Notice of any Payment to diſcharge a Debt but ready Honey, 02 
Ld. Raym. ſomething elſe given and taken in Satisfaftion. A leſs Sum is 


tend. not Payment fo? a greater, if not befoze it is due, oz at another 

W. zal, Place than it is payable at. Mar. fo. 25. 
3.241, X 

244. 408, f | 2 1 oe 7 : : | 3+ It . 


$17, 521, | „„ 5 „ WES 4.) ' 
346, 380, 564. Cal. temp. Mac. 109, 110. Stra. 1248, 480, 505, 653, 955. 


di. th. 
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3. It being the Caſe ok Goldſmiths does not alter the Caſe, fo2 If berweca 
the Delivery of theſe Notes as is now uſed is no Part of their dike 
Trade; a very new Invention, already obnoxious to ſuch J2ac- cafe. 
tices as deſerve no Encouragement. = 2 Salk. 
He agreed, That in ſome Caſes ſuch Motes may be given koz 
abſolute Payment, as if one comes to buy Goods of another, and 
having agreed on a Pzice, the Buyer, upon Delivery of Goods, 
gives the Seller a Goldſmith's Note in Satisfaftion : This ſhall How ſoch 
be looked upon as Payment prima facie, becauſe being all at one News may 
Time, it ſhall lie upon the Seller to pzove that it was a condi- d on when 
tional Payment, and ſo erpzeſſed at that Time; but here it lies che Proof lies. 
upon the Gfver to p2ove that he gave it in Satisfaction. Se- 
condly, The Party's not going immediately to call fo2 it, is 
Evidence that it was taken in Satisfaiftion; but he went the nett 


— 


Moꝛzning. 


Holt, Ch. J. It is plain the Servant was ſent by his Maſter 
to receive the Money, and not the Bill. Next, it is alſo plain, Vide Path. 


if the Servant upon Tender of the Bill had come back to the K by 


Maſter to know his Mind, and the Maſter had ſent him back koz cha. Thorold. 


the Boney, and notwithſtanding he had took the Bill, that would 9% Smith. 


not have charged the aſter, but here was (ome time fo2 the Ma⸗ Hob. 154. 


ſter to aſſent to what Servant had done: But giving ſuch a Bill Mon L. 2. c. 


asg this upon an oziginal Contract, is Evidence that it was given 


and received fo2 Payment; and he held clearly, that the Indozſe⸗ 1 Salk. 132, 
ment by Evans on the Note of F. was a Receipt by him of ſa much 3; 
Money to the Uſe of Plaintiff, fo2 which an Indebit. aſſumpſit would 

lie; and in this Point they all clearly agreed without Doubt. 

And at laſt they all agreed, That if Maſter ſend his Servant to 
receive Money upon a Goldſmith's Bill, oz any other, and he Where Ma- 
takes another Bill upon another Perſon fo2 Payment, that ſhall 388 
not bind Bafter without ſome ſubſequent Ack ok Conſent, as ik he c 
would not ſend the Bill back in reaſonable Time, with regard to 
Circumſtances, &c. And Ch. J. Holt deſired the Counſel, if they 
were not ſatisfied with the Opinion of the Court, to have their 
Bill of Exception, and that he would ſign and ſeal it, that they 
might have a TUrit of Erroz, which they declined. 


Per Holt, Ch. J. Ik there be two Coꝛoners, one whereof be- Two co 


ing a Beggar ſuffers an Eſcape, it is very hard to charge the vers one la- 


other with it. The Caſe came bekoze me once, and J would not 223 


take upon my ſelf to determine it, tho' my Bꝛother Levinz repo2ts the other ſhall 
that J would have over-ruled him in the Exception. And that 13 
Caſe has been argued ſeveral Times in the Common Pleas, but 2 Mod. 23. 
not adjudged; but Court thought hard to charge the other, Vide 2+: 
Butcher and Porter's Caſe, in Time of the late King. Fe 
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s balls. 468. Godolphin & Ux. verſus Tudor. 
—.— Demurrer was fofned in Eaſter Term laſt, and all continuing 
join'd in Pa- in Paper, they moved now to change their Plea, and plead a 


e be Matter iſſuable. Per Cur. It is very regular while it is in Paper 
changed. to Change oz amend upon Payment of Coſts; and Motion was 
See 2 Sal. granted upon Payment of Coſts. 


51h. | 
Poſt 84, 88, 118, Id, Raym. 856. 1 Barnes 110, 111, 112, 108, 109, 212. 2 Barnes 134. 


Lord Harry Scot and Brace, Redmond 2 al. 


mand Ond was fo? ſafe Return of ſuch a Ship (ſuppoſe under 1001. 
N. Penalty) and Judgment thereupon in the Common Pleas, and 


a Ship. Urit ok Erro; here; and the Queſtion was, Whether there ſhould 
be Bail within the Statute: And per Cur. Let there be Bail niſi. 


2 Salk. 638. Monkton ver/us Aſhly & al. 

1.4. Raym | 

5 Reſpaſs fo; Breaking Plaintiff's Cloſe, Treading his Gꝛals, 
* rage 1 Hunting and Killing his Rabbets, continuando Tranſ. pred. 


Ola and quoad all the Particulars diverſis Diebus & Vicibus, from ſuch a 
Hunting and Tine to ſuch a Time: After Uerdit and entire Damages: And now 
King tn moved in Arreſt of Judgment by Salkeld, That of their own ſhewing 
a Continuandb. they had recovered Damages fo? that fo2 which they ought not to 
Min. 45. gr; have recovered, fo2 every Entry, Punting and Killing, was a new 
1 ad Treſpals: Vide 2 R. 3. Defendant came every Day upon the Plain⸗ 
entire Da- tiff 's Gꝛound to claim it as his own; and they held he could not be 
* * declared againſt with a Continuando. 21 H. 6. 43. Fitz. Treſp. 51. 

5 Mod. 178. Nothing p2operly can be laid in Continuance but Aﬀs of Dura- 
1d. Raym. tion in themſelves, as Nuſance, Stopping of Lights, Water, &c. 
27, + Feeding of Cattle: Theſe are permanent Things, and have Du- 
Caf. temp. kation without Intermiſſion, and therekoze may be laid with a 
W. 3-24 Continuando. And other Things can by no Means be continued, 


Lad emp. as Killing a Pan's Þozſe, Cutting a Tree; fo2 there the Tref- 


An. 258. paſs terminates with the very c, and cannot be repeated. 

| Obj. That So the Queſtion will be then of ads that may be repeated, Jn what 
ny Ho Caſes they may be alledged with a Continuando? Ik the firſt Entry 
ling was a Cuppoſe be without an Ouſter, the ſecond Entry will be ſuch a new 
new Treſpaſs. Treſpaſs as cannot be called a Continuando of the firſt; and a Releaſe 


2 of the firſt will not diſcharge it: But if the firſt Ac amounts to an 
with a Conti- Ouſter, all {ubſequent Aﬀs are Continuances of it: Vid. Yelv. 1 26. 
mand, 1 Brownl. 223. and he laid, Without this Diſtindion, the Books 
33 were not reconcileable: F. N. 91. IL. Treſpaſs fo2 Bꝛeaking his 


without Oi. Cloſe, and Cutting his Szaſs with a Continuando, it muſt be un⸗ 
fer. derſtood of an actual Ouſter; 20 H. 7. 3. 1 Lev. 210. and 1 Sid. 
319. which he faid was a wonderful ſtrong Caſe, and contrary to 

the Cale of Brook cer/us Biſhop, Paſch. ult. 2 Roll. Abr. 549. 

2 _ Anſwer. 
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Anſwer. As to the Dbjetion, either it is poſſible oꝛ not; if poſ- Rep. How 
ſible, Damages may well be koz it; if {mpoſtible, the Court will nen bens“ 
intend the Damages to have been given altogether fo2 that which cended. 
is poſſible, aud not fo2 that which is impoſſible. 


Reply. The Damages muſt be intended given koz whatever we Reply, That 
are erp2eſly charged with, and all the Particulars of the Treſpaſs e ny ar 
are ſpecfally and erpzefly laid in a Continuando; indeed, if he had roll the 
declared with a Continuando Tranſgr' præd' generally, the Caurt Parciculars. 
would apply the præd' to that which might be continued: But they 
cannot do it againſt the erpzeſs Allegation of the Party, and an 


Ouſter cannot be intended in this Cale. 


Ch. Juſt. Holt. J cannot ſee but a Man may lay Entring into his Ch. J. That 
Cloſe, and Hunting in his Warren, with a Continuando of the ſame, — qm=" of 
fo2 ſeveral Days: It is not indeed one continued Act, that laſts from ve. © 
one Da to another; but it is, that the Oefendant has been hunting 2 Salk. 638, 
there daily, &c. and that is præd' tranſer* continued; and J cannot “9. 
agree the Caſe in Yelverton, but it was in Favour of the Judgment: 

But to ſay, that if Treſpaſs be laid with a Continuando, that anſwer⸗ 

ing the o2tginal Treſpaſs is of conſequence an Anſwer to the Continu- 

ando, ſeems ſtrange; fo2 the Continuando is a Treſpaſs continued, 

which ought not to be unanſwered. Ik J ſay, that ſuch a Day J. S. 

entred into my Wood, and cut ſo many Load of Mood, and carried 

them away, Continuando quoad the Cutting, it is ſenſeleſs, and ſo : Lev. 210. 
is the Caſe of 1 Lev. and 1 Sid. which you deny as to the Thzow: Sid. 519. 
ing of the Logs; and when ſuch Treſpaſſes that lie not in Conti- 

nuando are laid with a Continuando, the Judge ought not to ſuffer 

any Thing to be given in Evidence but the firſt At. 


Powel. Thy may not the Hunting lie in Continuance, as well That che 
as the Feeding of Cattle; fo2 as a Wan cannot hunt Might and Hanring may 


lie in Conti- 


| Day inceſſantly, ſo cannot a Beaſt feeding; no2 is the Feeding , cance. 


yeſterday the ſame identical continued Feeding in your Senſe of 
Cnintermiſlion t Pet Treſpaſs Quoad Depaſturacon', is frequently 


laid with a Continuando; but Cutting a Tree cannot, oz Killing gat xining 


ſo many Rabbets ſuch a Day Continuando, oz entred and took che Rabbers 
away ſo many Loads of Con ſuch a Day, you cannot ſay Conti- dot. 
nuando; but the Map is to ſay, that ſuch a Day the Dekendant How the c 
entred, and did ſo and ſo; and diverſis Diebus & Vicibus, between pon 
ſuch a Day and ſuch a Day he did, 8c. and in theſe Caſes there ja. * 
ought to be no Evidence but of ſingle Inſtance, and the Jury can 
give no Damage but as far as their Evidence: And lo are the 
Caſes of H. 7. and R. 3. which you quoted. ON 85 

And as to the Ouſter, Holt, Ch. J. took this Difference: Ik you upon an C 
lay an Ouſter in your Declaration, you muſt lay a Re-entry, 02 elſe Fer Re ente 
you cannot recover the mean P2ofits; but if you enter, you may lay 4 2 
it with a Continuando if it will bear one, and recover Damages fo2 
the Entry and mean P?2ofits, And at another Oay the whole . 

| eld 
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Here the C-»- held it well, and ſaid, That a Treſpaſs foz Pꝛoſtrating a Bench 
2 with a Continuando was held good, ſo conculcavit & aſlumpſit lies 
Judgment pre ill Continuance; cutting certain Quantity of Mood lies not in 
Ver. Continuance; but to lap that well Vide 31 H. 6. but this here is 

relative to no Quantity, but a Continuance of a ſmall kind of 

Treſpaſs, if it had been, that he killed thꝛee Rabbets that Day 

Continuando, it had been bad; ſo if fo2 Cutting 500 Loads of 
See Carthew Cozu ſuch a Day, and they in that Caſe can give no moze in 
Skivner 42, Evidence than what was on that Day, Jud' pro Quer. 


641. 


Poſt 57 Domina Regina verſus George. 
S. C. 1 5 


—_ Convition upon the Statute of 4 & 5 W. & M. was, That 
ps a the Party, Exiſtens diſſoluta Perſona, did hunt and kill ſo 
Indietment many Mares; and quaſh'd, fo2 that it was not (laid, That he was 
duud are not qualified; fo2 there are many diflolute Perſons wozth 20001. 
Not qualified. per Annum, and by Conſequence are qualified to hunt, &c. 


Caſ. temp. 
Mac. = 27. Id. Raym 583, 141 5 Stra. 679. 


Special Juſtii- And if there be a ſpecial Juſtification, that muſt be of Matter 
cation. of Fact, and not of Kecozd; fo Matter of Kecozd muſt be pleaded 
even by an Officer. 


| Quaſhing Ch. J. Holt. Mrit of Inquiry cannot be quaſhed, till it be re⸗ 
Qu . 
gp la- turned and filed; but ping * it 994 be ſuperſeded, quia im- 
d. Raym. Provide emanavit. See the Caſes cited poſt 43. 

* ; Ik an Ozder be removed by Certiorari on which Appeal lies, be- 
dad by Cr. koze Appeal it ought not to be filed till the Court is inkoꝛmed of 
zioreri, on the Matter; and then they will grant a Procedendo, notwithſtand⸗ 


_ Appeal ing the Certiorari. Holt Ch. Juſt. Vide poſt 43, 83, ante 33. 
ies. 8 
Caſ. temp. 


3 Shepherd and Bailey verſas Orchard. 
Where two. bey Two bought a Writ of Erroz, and made two Attoz⸗ 
8 nies upon the Sci. fac: The one Attozney afligned Erroz; 


two Attor- to which the Defendant took Iſſue, and then the other would 

nies. plead in Abatement of the Writ. Per Cur. Ik one of the Plain⸗ 

230: ob tiffs had made Default, he ſhould be ſevered; but if they go on, 

36, 88. they muſt p2oceed jointly; and if one Attozney will aſlign Erroz, 

Stra. 783. &c. Without Authozity from both, we cannot help him, let him 
take his Remedy againft the Attozney. RT, 


Nul tiel Note; If a Reco2d of this Court be pleaded, Nul tiel Record, 
Recers. without mo2e, is a compleat Jfſue, 
1 3 


Domina 


\ 


2 
Y 
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Domina Regina verſus Dyer. 1 Salk. 181, 


F< was convicted upon the Statute of 7 Jac. 1. cap. 7. fo; im- Sen os 
bezilling Parn delivered to him to be woven, and the Convicklon imbillivg 
begun; Whereas Complaint hath been made before us A. B. &c. Ju- 
ſtices of the Peace in C. by J. S. That on ſuch a Day; and ſets fo2th 

the Charge: Jt further ſets kozth a Summons made by them to 

bzing him in; and that by Uertue thereof he appeared befoze them 

on Tueſday the 17th of April in the Pear 1702. 


The Dbjeftion was made, That a Summons is eſſential in the 2b. That a 
Caſe, and that here it did appear on the Face of the Conviition, nm” and 
that there was no Summons, fo2 the Summons ſhewn is impoſſible, here it is im- 
there being no ſuch Day as Tueſday the 17th of April that Pear; farbe. 
fo2 the 17th of April that Pear was on a Friday. To this it was 1546. 
offered fo2 Anſwer, That the Pzder had been good without ſetting C. temp. 
that Matter foꝛth; fo2 Things incident to a Jurisdition need not be 14 86 
ſet fo2th, but Chings accidental muſt : Vide 2 Bulſt. 48. 9 H. 6. 44. in L. & Eq. 
Return to Habeas Corpus, directed to the Chancelloz of Oxford, that 3-53-64-208, 
he was a Juſtice of Peace, 8&c. and that the Party was convicted 556. 9s. 
befoze him fo2 Extoztion, without ſetting fozth the Manner. N 

1240, 608, 1101, 794, 915, 3 5 


Objection. Though perhaps it needed not have veen ſet out, yet if uad recen, 
you go about it, you muſt do it well at your Peril. Anſwer. What our. tought to 
is ſaid, is only under a [whereas] and by way of Recital; and the be done well. 
Cows do not ſay, That he did not appear; but ſay, That he ap- 
peared at a Oay impoſſible ; which does not erclude an Appearance 
at a Dap poſſible : And accozding to the Rule, in Alton Wood's 
Caſe, and Plow. 32. that which need not be ſhewn, if ſewn ill, ſhall 


not vitiate, Vid. Dyer 95. Ray. 192. 2 Jo. 50. 12 H. 7. 12. 
Ch. Juſt. Holt. Of common Right the Party ought to be ſum- Ch. J. That 


moned, if poſſible; and it would be well to ſet fozth, That he was Pa 2v8bt to 


be ſummoned, 


lummoned and appeared, oz did not appear, oz could not be found to and how ir 
be ſummoned ; and tho' the Act of Parliament ozders the Offender ought to be 
ſhould be convicked, yet that muſt be intended after Summons, that “* bert. Oe. 
he may have an Oppoꝛtunity of making his Oefence ; and this ſum- 
mary Jurisditton ought to be held ſtritly to Fozm, and every Thing 
ought to appear regular in them; and they ought to make a Me- 
morand. that ſuch a Day Complaint had been made, that thereupon 
a Summons iſſued returnable ſuch a Dap, and that the Party be- 
ing ſummoned did oz would not appear, oz could not be ſummoned, | 
&c. and it is abominable to convi a Man behind his Back. And all 8 
toe Court agreed, that of common Right there ought ta be a Sum oaghtr do bea 
nions; and that the Almanack is Part of the Law of England, of Summons, and 
which Court muſt take Judicial Notice, and that nothing could ane bim, 
mike this good but an Jntendment, that the Juſtice would not con- te Law. 
vic one without a Summons, 1 Lov. 242, 


. Vide poſt 8 , 
M Powel. 60, 252. 


Ld. Raym. 4, 281, 870, 1557, 1546, 1544. 
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42 Term. S. Mich. 2 Anne, in B. R. 
Powel ſaid, That if Action were b2ought againſt an Officer upon 
Execution of this Convition, it would not lie, fo2 an erroneous 
Conviſtion would juſtify him: Indeed, ik you had chewed no Sum⸗ 
mons, perhaps he would intend one, accozding to Pꝛecedents; but 
here you ſhew a Summons, and an Appearance at a Day impoſſi⸗ 
— VIe* And he laid my Lo2d Hale uſed to ſay, There ought to be a 


quaſhed per Summons: And fo? the ſaid Dbjeiion, the Convition was quaſh'd 
ot. Cur. per tot Cur the laſt Day of Hilary after. * 


Conſtable. Per Holt, Ch. Juſt, No Man that keeps a Publick Mouſe, ought 
3. to be a Conftable, 
Upon an ae. Note; If befoze a Writ be taken out, an Attoꝛney pꝛomiſe to ap. 
torney's Pro- Pear to it, and after it is taken out, and ſhewed to him, he ought 
miſetoappezr: tg appear, but that is no aitual Appearance; but if ſuch Underta⸗ 
96. ane 16. king be after TUrit is actually taken out, it is an Appearance; 
Caſ. temp. W. per Holt, Ch. Juſtice. 7 

> Wii. 277. | x Barnes 1, 32. Stra. 114, 402, 693. 


Vide poſt 61. Domina Regina ver/us Orbell. 


105, 301. 
Indicumentfor J IMditment was fo? fraudently, and per Conſpirationem, to cheat 


a Foot-Race. 1 J. S. of his Money, got him to lay a certain Sum of Money upon 
See 2 Show. n Foot⸗Race, and pꝛevailed with the Party to run booty: And Court 
Ld. Rm. would not quaſh it upon Motion; fo? they ſaid, That being a Cheat, 
865. though it was pꝛivate in the Particular, yet it was publick in its 
. Conſequences. | 
Of Bail to tty And note; After this the Defendant would not plead till he was 
rn and when. ſexved with a peremptoꝛy Rule; and fo2 that by the Courſe of the 
Court his Plea ought not to be received without Bail to try it the 
ſame Term: Mhereas if he had pleaded freely, he need not try it 
till the next Term. And o2dered per Cur. to give Ball to try it this 
Term, oz the Sitting after. N 


22 059, Chetley verſus Wood. 
866. 2% IN Debt upon a Recognizance, the Plaintiff ſet fozth a Recogni- 


NultielRecord. 1 JANCe knowledged in Court of Common Pleas befoze Sir George 
— Treby & Sociis ſuis: And upon Nul tiel Record pleaded, the Recoꝛd 


which was WAS P2ODUCeD, and was a Recognizance taken befoze Juſtice Nevil 
ub s 00 Chamber in London, and bꝛought by him and delivered into 
Jeers” Court after at Weſtminſter; and whether this were a Failure of 
forthas iftaken IRECO2D, was the Queſtion? It was agreed, that the Recognizances 
Ls in this Court are always entered as pꝛeſent in Court, and never 
84, 757, 819, Mention a Oay certain; but in Common Pleas they make an Entry 
1141, 1170. Of a Recogntzance entered into at a Judge's Chamber on a Day 
3 certain, and there it binds Land from the very Day ok the Caption, 
224, 253. And a Sci. Fac. may be bꝛought upon it in either County, that is, 


2 bh London 02 Middleſex. 


290. Any 


1 Wms. 334, 
330, 340. 


7 
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And being moved again at another Oay, it was offered, That it 
was a conſtant Pꝛaſtice in Common Pleas, fo2 above theſe 20 Pears "= 
to recite Recognizances taken at Judges Chambers, as taken in | 
Court. be | 

To which Holt, Ch. Juſt. anſwered, then they muſt make their 
Entry ſo, 02 elſe their Uſage is contrary to Law, and not to be re. | 
carded; but here the Entry is made, that the Recognizance was | 


taken in London befo2e a Judge in his Chamber: And per tot' Cur', Per Cur? Here 
here was a Uariance. Vide Hob. 195, 196. wasn Variance. 


3 Certiorari was direfed to Juſtices of the Peace to remove an In⸗ Cerrie-ari,and 
didtment ok Fo2cible Entry, and the Return was vold. Per Cur', The void Return. 
> Tuftices Names need not be ſubſcribed to it, but it ſhould be Reſpon- ; 
ſio Juſticiar &c. patet, and it ſhould be Dominz Regine ; but befo2e A 
this was diſcovered it was filed, and the Recognizance into which enen 
the Party had entered, fo2 laying the Cauſe in purſuance of late Af ettreates. 
_- of Parliament was eſtreated; and the Court ſaid, that if the Party 

that removes JndiXment by Certiorari don't enter into Recognizance 
to try it the next Aſſize oz Term, oz the Sitting within the Term, ante zz. 
the Certiorari is no Superſedeas. 2. That Failing of Trying is a Failure is a 
Foxfeiture of Recognizance, after which they will not hear a Po⸗ — 
tion in Arreſt of Judgment; but they doubted whether this fo2 Want 
of due Return, being a Kind of Album Breve, why they Could oder 


the Juſtices to make a Return, and reſpite the Recognizance in the Puree. 
mean Time. 


ETD, 


Caſ. temp. Mac. 153, 278. Id. Raym. 151 5. 


Note; After Certiorari returned and filed, no Procedendo can go. No Precedende 
Per Cur'. Vide antea 33, 40, poſt 83, 61. — 


Per Cur', If a Number of Perſons meet peaceable on a lawful If Riot upon 
Occaſion, and a ſudden Fray happens between them, it cannot be rana 
made a Riot; but if ſeveral meet upon an unlawful Occaſion, and Fray happens. 
a ſudden Fray happens between them, and a Perſon who came upon 


a lawful Dccaſion joins in the Fray, it may make him a Rioter as 
well as the reſt, 


Per Holt, Ch. J. Pou cannot except againſt a Juroz upon a Trit Exception a. 
of Inquiry. See of Writs of Inquiry, Carthew 70, 86, 362, 371, &c. Sint Juror. 


ante 40. 
Indickment fo2 exerciſing Artem, Myſterium, five Occupationem des vide Hob. 
les Taylors, not having ferved, &c. quached. 1.383 this Ex- 
Queen verſus Croſſe. 


HE confeſſed on Interrogatozies, that a Copy of a Writ being Confeſſion of 
ſerved on him, and the Writ chewed, that befoze he knew the pere. 
Contents of it, oz out of what Court it was, he had ſpoke with ered. 31. 


Contempt; and this was judged a Contempt. _ * 
A Caſ. temp. W. 


College 3. 374. 499, 


511. | ö 
Stra. 567. | 


"15 r 


44 Term. S. Mich. 2 Annæ, in B. R. 
4 Mod. 4. 


Vide 5 Mod. | College of Phyſicians ver/us Roſe. 


% 


111. 


327, 328. 
2 Salk. 451. 


Caſe againſtan M an Action fo2 p2aftiſing Phyſick within Seven Miles of London, 
— fon without Licence: The Cale upon a ſpecial Uerdit, That the De⸗ 


F-k without fendant being an Apothecary by Trade, was ſent to by J. S. then lick 
Licence. Spe- of à certain Oiſtemper; and he having ſeen, and being infozmed ot 


_—_— the ſaid Diſtemper, did, without P?2eſcription oz Advice of a Doftoz, 


Ca. temp. AND without any Fee fo2 Advice, compound and ſend the ſaid J. $ 
Mac. 353- feveral Parcels of JIhyſick as p2oper fo? his ſaid Diſtemper, oily 
Clem 79. taking the Pꝛice of his Ozugs; and if this were a Pzattiſing of 
Phyſick, ſuch as is p2ohibited by the Statute, was the Mueſtion : 
And after ſeveral Arguments, the Court at laſt unanimouſly agreed, 


That P2aftiſing of Phyſick within this Statute, ' conſiſts, 


Alba Pf. Patient, and many other Circumſtances, 


ſick within 2. In judging of the fitteſt and pꝛopereſt Remedy fo2 the Diſeaſe, * 


the Statute. And, 


3. In dire#ing 02 ozdering the Application of the Remedy to the 
Diſeaſed : And that the pꝛoper Buſineſs of an Apothecary is to make 


and compound, 02 pꝛepare the Pꝛeſcriptions of the Doito2 purſuant 


to his Directions. 


judgment ro 2dly, It was agreed, That the Defendant's taking upon Himſelf 
— verre- to lend Phyſick to a Patient as pꝛoper koz his Diſtemper without 
lament. taking ought fo2 his Pains, is plainly a taking upon himſelf to 
judge of the Diſeaſe, and Fitneſs of Remedy, as alſo the executive 

oz direfting Part. Et per tot' Cur', Plaintiff had Judgment. 
Note; This Judgment was reverſed in Domo Procerum, & juſte, &c. 


1 Salk. 28 5. 


S. C. Ford ver/us Lord Grey. 

25 * A* a Trial at Bar in Ejetment, the Statute of Limitation being 
2 Jon. 27. pleaded, theſe ſeveral Points were ruled upon Evidence: 
aer 


one jointenant 1. That the Poſſeſſion of one Jointenant is the Poſſeſſion of the 
is Poſſeſſion of Other, ſo as to pꝛevent the Statute. ; | 

the other. 2+ That in pꝛoving an Entry and Claim, it is neceſſary; 

741, 830. 


Caſ. temp. 1. To P2ove the Claim to be upon the Land claimed (without 
133: 957- ſpecial Cauſe.) n 


How to prove 


an Entry and 2. That it be Animo clamandi. | 
98 4 3. A Man makes an Anſwer in Chancery pꝛejudicial to his Title, 
120. and after conveys away his Eſtate, this Anſwer cannot be read 
1 Inſt. 199, againſt the Alienee by any Claiming under Alieno?. TIN 
184,370,377 4. That the Recital of a Leaſe in a Deed of UKeleaſe, is good Evi⸗ 
Leaſe, Evi. dende of a Leaſe againſt Releaſo2, and thoſe that claim under him. 


dence of a 
Leaſe. 


108, 109 


Vide 2 Lev. | + a 
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8 A Fine was pꝛoduced, but no Deed declaring the Uſes; but a Uponbare Re: 
Deed was offered in Evidence which did recite a Deed of Limitation © jr” 1 
of the Ales; and the Queſtion was, Whether that was Evidence: Finn Proof 
And the Court laid, That the bare Recital of a Deed was not Evi- ** 
dence; but that if it could be pꝛoved that ſuch a Deed had been, and oy 85 » 16. 
loſt, it would do if it were recited in another; and it not being pꝛoded Ld. Raym. 
that ever there was a Deed leading the Ales of the Fine, the Coun- 154-740, * 
ſel of one Side oppoſed the ſame Deed of Recital's being at all read: 3. 24, 231, 
But the Court ſaid, We cannot Hinder the Reading of a Deed un- 494-579-339- 
der Seal; but what Ale is to be made of it, is another Thing. Fo . 

6. A Deed boꝛe date 22 Car. 2. Anno Dom' 11671. and notwith: , dene 
— that Piftake, the Year of the King being certain, it was — 

ke 

7. Ik there be two Jofntenants in Fee, and one of them levies a Peced. Chan. 
Fine of the whole, this amounts to no Ouſter of his Companton, but Gun v 
it is a Severance of the Jointure, tho' he be in of the old Uſe again; . 96, 657» 
as if a Pan ſeiſed of a Yano? levies a Fine of the Demeans, the © 
Mano? is gone fo2 ever: Sir Moyle Finch's Caſe; and after the Gul temp 
Fine, tho' he has the ſame old Eſtate, yet he has it in another Man- 444: 
ner; fo2 the Fine being ſur Conuzance de Droit come ceo, pꝛeſuppoſes 8 
a Feoffment . and if one ſeiſed as Heir to the Mother, levy Fine — of 
ſur Grant and Render, the Eſtate ſhall go to the Part of the Father; we whole Fee. 
otherwiſe of other Fines. , = 3 

8. A Oced of Title to Leſſoꝛ of the Plaintiff of a ill, (ſuppoſe, Fine by Heir 
ercept Black-acre) the Statute of Limitation being pleaded, —_ —_— 
an Entry and Clatm being offered in Evidence to avoid it, they 750. m__ 
were put to pꝛove the Entry to have been in another Place than gars * 
was excepted. xceptio 


Aſhbey ver/us White. | a 


1 Salk. 19. 


N Caſe, the Plaintiff declared, That one Day of December, 12 EEE 


of the late King, there iued a Crit to Sheriff of Bucks koꝛ 504. 
Election of Members of Parliament in his County, that the ſaid 5 311, 
Writ was delivered to the ſaid Sheriff, whereupon the Sheriff 1 Mod. 145, 
made his Warrant to the Conſtable of Ailesbury to chooſe two Bur: 14%, He. 
gefſes fo2 that Bozough, which Warrant was delivered to the ſaid ] Leb. 36, 
Conſtable; that in purſuance thereof the Burgeſſes were duly aſ- 3%, 664. 
ſembled to chooſe, &c. That the Plaintiff being then duly qualified 1 470. 
to give his Uoice fo2 the Eleſtion of two Burgeſſes befoze the ſaid eos —_— 
W. he was ready to give his,CGolice fo2 L. and B. to be Burgeſſes of Cate upon a 


Parliament fo2 the ſaiv Bozough; and that the Defendant know: Lhd ea 


tion of Mem- 


ing the Pꝛemiſſes, with Malice, &c. did obſtruct him from giving bers of Parlia- 


his Qoice, and did refuſe it, and not allow oz receive it, and that Tur  - 
two Burgeſſes were choſe without allowing 02 receiving his Qoice : | daneobliuted 


Qerdi# pro Plaintiff, And now the Court argued ſriatim, thzee bim from gi. 
againff the Plaintiff, and Holt, Ch. Juſt, totis Viribus fo? him, 8 


0 


Ld. Raym, 


907, 908. 
Caſ. temp. 
W. 3. 26. 


N Gould Caſ. temp. 
Mac. 54. 


= Term. S Mich. 2 Anne, in B. R. 


Argument a. Could, puiſe Juſtice, againſt Plaintiff, fo2 four Reaſons 2 
8 * 1. The Conſtable in this Caſe is Judge who ſhall vote oz not, 
Kable in this and as ſuch not be liable to Adlons; as Sheriff ſhall not be liable to 
Caſe is Juige Action fo2 taking inſufficient Bail, becauſe he is Judge ok their Suti- 
oo ciency :; Hut. 120. 21 Car. 2. in B. R. Rot. 469, Afton fo2 taking 
Bail, having nothing in the County, does not lie. Lev. 6. Elcape 

upon Pꝛocets, Ocfendant pleads, that he let him go upon ſufficient 
Bail, and held that the Sufficiency of the Bail is not traverſable: 
2 Mod. 218. Jury fined fo2 Gerdict againſt Evidence, and held ill: 
9 H. 6. 6. Judge not liable to Action fo2 making up a falſe Reco2d. 
2. Tis a Par- 2. This is a Parliamentary Dffence, with which we have nothing 
pon eng , fo do by Way of Action; fo2 we cannot examine, whether the Party 
bret Count refuſed has a Right to vote oz not, fo2 that pꝛoperly belongs to the 
hath nothing Thouſe of Commons to determine; and ſuppoſe the Queſtion be, whe⸗ 
3 ther the Right of Cloting be in a ſelef Number, o2 in the Populace ? 
And the Defendant refuſed the Plaintiff fo2 being of the Populace ; 

and we judge him to Right of Uoting, being of the Populace, and 

upon that G2zound give Judgment fo2 the Plaintiff, and after the 

Right of Eleftion in that Bozough comes in queſtion in Parliament, 


Ll 


Vide poſtea. 


and there the Right is adjudged to be in a ſele# Number ; this will 


occaſion a Concurrency of independing Jurisdittons, which will be 


wonderful inconvenient ; vide 2 Vent. 87. that even fo2 falſe Return 


it does not lie, fo2 no Pꝛecedents are of any befoze Stat. of H. 6. 
"Tis Injuria 3. Pere is no Pꝛofit pꝛeſent, 02 Poſſibility of a future P?2ofit, fo 
fene damm Se. it ig an Injuria tine damno, and damnum {ine Injuria, 02 Vice vers 
will not bear an-Afion, fo2 both muſt neceſſarily concur to maintain 
the Aﬀton; fo2 Things muft not only be done amiſs, but it muſt 
redound to the Pꝛejudice of him that will bzing his Aﬀton fo? it: 
19 H. 6, 24. Tf a Man fozges a Bond in my Name, it is poſſible J 
may be damnified by it; but till it be put in Suit againſt me, J can- 
not bzing Afton againſt the Fozger: Hob. 267. idem, 6 Edw. 4, 7. 
2 Bulſt. 268. | 
This relates to 4. This relates to the Government, and is a kind of a popular 
the Govern- Offence, and fo2 that an Ackion will not lie fo2 it; fo2 by the ſame Rea- 
kind of popa- (ON that an Action would lie fo2 the Plaintiff, it might lie fo2 200 upon 
lar Offence. the lame ſingle Queſtion; and ſuppoſe we all ſhould give Judgment 
in ſo many Actions againſt him, and after the Batter is decided o⸗ 
therwiſe in Parliament, what Remedy has this poo2 Officer? And 
the avoiding Multiplicity of Actions, is the Reaſon of Fitz-William's 
Caſe, 5 Co. and Boulſton's Caſe in the ſame Book, that Actions lie not 
by any particular Perſon againſt one that not being qualified buflds 
a Dove-cote, but is puniſhable in the Leet; but J do not ſay but 
How it may that after the Right is determined in Parliament, it might be pꝛo⸗ 
proper, ee" per koz an Inkozmation, 2 Brownl. 194. 2 Cro. 268. upon the ſame 
Reaſon : As to the Reaſon that ſuch Action never has been, therekoze 
it don't lie, J do not much depend upon it: Vid. 2 Cro. Guntley ver- 
ſus Holmes, 2 Vent. 25. 2I.ev. 2, 250. there fs no Remedy there fo? 
mms Ber the Party grieved but an Action, but here is Remedy in Parlia⸗ 


Se. ment: Beſides theſe Reaſons, it is not alledged that any Return 
3 was 
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was made of the Members choſe without his Conſent o2 Gote, and Pof 122. = 
Ation does not lie to be ſure befoze Return, 2 Bulſt. 255. fo? till 
then the Party has no Oamage. q 


Powys accord. Foz theſe Reaſons : 

1. The Dfficer in this Caſe, tho' not p2operly and ſtrily a Judge, ?. Def”, 
yet he is quali a Judge; foz he has a diſtinguiſhing Power who ſhall wer be 
be admitted to vote, and who not; not indeed finally and concluſively, a juage. 
but at that Time who to admit, and who to refuſe ; but all he does 
is obnorious to a ſubſequent Examination in Parliament. 

2. Ik ſuch an Officer misbehaves himſelf, in certain Caſes Acts of 2. Remedy by 
Parliament have already given Remedy; and this Caſe may come fear 
incidently in Queſtion, and be determined upon ſuch Actions as the f 
Statutes have provided; and the Statute giving Remedy in one 
Caſe, and being ſilent in all other Caſes, ſeems to expound the 
Common Law in this Point. | 

3. This would ſubjet Mapoꝛs and ſuch Officers, to ſuch Jnfinite- 3. This would 


neſs of Aitions, as would not only ruin them, but alſo deter every gang 


Body from exerciſing the like Office: Foz the Yeats in Elections are ogicerstotheir 


ſo great, that the loſing Party would never fail of bzinging every Rain, Ge. 
Man his Action, which the Court could not join in one, and ſo the 

poo? Officer would be undone 2: Whereas the whole Matter might be 

fairly determined by an Action fo? falſe Return by either Candidate, 
accozding to the Statute. Th 

4. There is ſuch Jntricacy in Elefions, that ſcarce any two 4. Great Intri- 

Towns agree; in ſome Bozoughs a ſele# Number has the Govern- cn lee 
ment; in ſome all that pay Scot and Lot, in ſome Pot-wallers, oz ' 
Þouſe-keepers, &c. So that it would be hard to make an Officer 
diſtinguiſh them at Peril of Action. 


Objection. By Law every Man that has an Jnjury done him, ob. 'Tis a 
ought to have a Remedy therefoze ; and it would be ſtrange to tell Wong. 
— Engliſn- man, That he has a UWirong done him, and no Red2eſs 
02 it. | | 
Anſwer. This is no Wrong to him, fo2 he does not loſe his Pꝛi⸗ Refp. 'Tis no 
vilege of Uoting by it; fo2 if an Action be bꝛought fo2 a Falſe Return, bad ds —# 
02 a Petition pzeferred to the Þouſe, if he has a Right, the Houſe ven Pelton. 
will reckon his Uote as much as if it had been received at the Ele- 
tion; and beſides, if it be an Injury, it may be one of thoſe that come 
within the Rule, de minimis non curat Lex: Moor 842. 2 Cro. 368. 
t Roll. Rep. 125. 2 Bulſt. 326. and the Stat. of 7 & 8 W. 3 Lev. zo. 
that the Party elected befo2e the Stat. of 27 H. 6. had no Remedy fn 
Caſe of falſe Return, and befoze the Stat of 7 & 8 W. Vide Caſe of 
Anſlow in 3 Lev. and 2 Vent. no Afton lay fo2 a double Return, 


5. Reaſon: That ſuch an Aﬀion was never bꝛought befoze, and That ſuch an 
then Littleton's Argument on the Statute of Merton, vid. Cro. 142. 1 
which though it be not a concluſive Reaſon, yet thus far it map be before. 
urged, That it ſhews the Law is not apt to encourage Actions where 
none was bꝛought ever bekoze: And it is ſaid in Anſlow's Caſe, That 


the 


— 
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the Parliament could not be miſconuſant of double Returns, & ideo, 
if they had thought it convenient, they would have p2ovided a Re- 
medy. It may in like Manner be ſaid here, they could not be mil⸗ 
conuſant of denying of Burgelles their Gotes. 
That ſuch > 6. The Determination of all Diſputes concerning Elections does 
Releng to che pꝛoperly belong to the Þouſe to determine, and it is a fundamental 
Houſe to de- Right of theirs to determine who are to be the conſtitutent Members 
termine. af their own Body ; and the right Deciſion of theſe Things depends 
upon a Parliamentary Kind of Learning, whereof moſt People are 
innozant, as we may ſee by their being daily decided within the 
Þouſe contrary to the Opinions of all People out of Doozs: And 
now in Actions fo? falſe Return, the laſt Determination in Parlia⸗ 
ment is what we muft be concluded by. | 


It would bea 7. The Claſhing of Jurisdicions that would be. 
Claſhing of Ju- | 


en 206. And as to the Caſe of Starling and Turner, it is not like this; fo? 
2 Vent. 25. that depended on a p2ivate Cuſtom of a Cozpozation, and this here 
Polt 55. "%o. Is Parliamentary: And he quoted 2 Vent. 37. That Courts of Weſt- 
infa. minſter-Hall muſt not enlarge their Jurisdition, 2 Bulſt. 368, 
3 ya 29. As to the Pleading, tho' he agreed it would be bad on Demurrer, 

1 fo2 the Generality of the Allegation, that he was ready to give his 
n UGote, and that they hindered him, &c. pet after Uerdif he held it 


for Defendant, Well enough, and he concluded fo2 the Dekendant. 


Powell. At the firſt Opening cf this Caſe, J was ſurpziſed with 
the Novelty thereof, but that is no Reaſon anainſt it; fo2 many 
Actions are Daily bzought, the like whereof was never b2ought be- 
f02e. | 


That the Off. J Don't agree with my Bzothers, that the Officer here is a Judge; 


cer is only a 


Nlinider, and 1102 do J know what quaſi a Judge is: Sure this Officer is only a 

the Injury will iniſter to execute the Sheriſt's Pꝛecept. 

not maintain But what moves me to be of Opinion againſt the Plaintiff is, 

an Action. that this is not ſuch an Injury oz Damage to the Plaintiff as will 
maintain an Afton on the Caſe, fo2 Jnjury is in Relation to ſome 
Right a Yan has, crcept it be where a Man is hindered from trying 
whether he has a Right o2 not; as was the Caſe of Turner verſus Ster- 

Vide fupra ling; and the Caſe of Forge and Hoskins was upon ſolemn Debate, 

2 Lev. 59- and it was compared to the Caſe of Ceſtuy que uſe, who could not 
maintain Caſe againſt Feoffee, fo2 not executing Poſſeſſion. How⸗ 
ever, let that Caſe be how it will, it does not oppoſe the Caſe of 
Sterling ; fo2 there was an old Remedy in Chancery to compel the 
Lo2d to hold his Court, in that Caſe; and in the other, there was 
no Manner of Remedy but an Action upon the Caſe. 


That the Jury Objection. The Party here chews he has a Right, and the Jury 
are not Judges find ft upon their Oaths. 


. — 2 Anſwer. Þis own Allegation does not give him a Right, and the 
theParliament. Itixy are not Judges whether he has Right o2 not; fo? it is a Matter 
ſolely inquirable and determinable in Parliament by their Committee 
ok Election, whether their Members be choſe as they ought to be, 


and 
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and what is that but to determine the Right of Uoting? And there 


is no Doubt but they have Conuſance of that Matter. 


Objection. The Determination of the Right in Parliament does 12— Action 
not avall the Party injured of his Uote; noz repair him in Da- ein . 


mages. Parliament 
Anſwer. At leaſt you come too ſoon fo2 this Ackion, befoze it be fer. 


determined in Parliament whether you have a Right; and indeed, Right. 

if it may be called a Right, it is ſo dubious and incertain a Right, vide are 45; 
that it is ertream hard to fay, till it be determined, that a Han 2 Lev. 50, 

may be injured in it ſo as to bear an Aﬀion; and the "Plaintiff has , Keb. 436: 
a proper Remedy, if he has a Right, by Application in Parlia- Pollex. 470. 


ment; and when the Matter is there determined, he may then 2X 356, 


bzing his Ation fo2 his Damages; fo2 J agree, it would be hard 7, 433: 
to ſuppoſe an Jnjury without a Deans fo2 a Reparation in Da- 89, G. 
mages. 
There be but few Caſes in our Books to this Purpoſe, but the 
Caſe in Hob. 318. comes up to the Reaſon of it: It a Church be- 
comes litigious, ſo that there are two Perſons in Conteſt about it, 
the Oꝛdinary's ſafe Way is to aſcertain the Title by a Jure Patrona- 
tus: Ik after, he admits the wꝛong Perſon, contrary to the Jnqueſt 


of the Jure Patronatus, and the rightful Patron recovers in a Quare 


impedit, he ſhall after have Caſe again the Oꝛdinary, but not bekoꝛe 
the Right is determined in a kozmer Action. So here you ſhould aſ- 
certain your Right in a p2oper Way, and then bzing pour Action: 
And there is great Reaſon koꝛ this, fo2 the Right may be determined 
quite contrary by Parliament; and ik we give Damages and Judg⸗ 
ment againſt the Defendant, and after the Matter comes befo2e the 
Parliament, who determine againſt the Plaintiff, what Remedy has 
the Defendant ? This is a monſtrous Miſchief, only to be pzevented 
by ſtaying till the Matter be determined in Parliament. 
Beſides, as it appears on the Declaration, there is not ſufficient 


Damages to maintain it; fo2 every Jnjury, to maintain an Action, 
muſt have a real pꝛeſent Damage, 02 a Poſlibility of a future one: 


As where one has a Market and Toll, and another is coming with 
Goods to the Market, fo2 which, if ſold, Toll would be due, and a 
third Perlon Hinders him from coming to the Market: Action lies podibility of 
fo2 L o2d of the Market, becauſe of the JIoſſibility of Damages. Damages. 

Another Fault in the Declaration is, That he does not particularly spes not 
tell how the Dekendant obſtrufted him, as that he ſhut him out; and bow che De- 
tho" it be after Uerdit, yet the Declaration muſt be ſo certain as to OTE 
be ſubſtantial t Fo? if Action be brought by him in Reverſion, fo2 re- and not belp- 
fuſing to let him come upon the G20und to lee Waſte, and he only ſays OY Ver- 
he obftrufted him, and does not ſhew how, CUcrdiit will not help it. 


Objection. It is Penitus recuſavit. 

Anſwer. Indeed if it were a Thing that lies in Demand, as a A1, it is a 
Rent-ſeck, there Demand and ſaying Recuſavit is enough; but _ 
he lays, He refuſed his Vote. Chat then? Ik he gave it, it is ne- * 
verthelels a Cote koꝛthe Officer's rekaſing it; and ik there were Roam 

O to 


— 
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The Plain- 
tiſf's Right 
has no Profit 
in it, Oc. 


That an Ac- 
tion may lie 
where the 

Party has no 
other Reme- 


dy. 


Holt Ch. J. 
Pro Quer 


That the 
Action is 
well main- 
tainable. 


Method of 
maintaining 
his Opinion, 


to controvert it, it would have been looked upon as much a Uote 
as if it had not been refuſed, 

Then this Right of Goting has no Pꝛofit in it, and it is as 
criminal to take Money fo? it as to ſell a 1:eſentation, as far as J 
can ſee; yet there was no Damages in Quare impedit at Common 
Law; therefoze why here? And if ſo, no Action ought to be. 

The Multiplicity of Aﬀions, which Law will never ſuffer but 
upon Failure of other Remedy, and that is the Reaſon of the Caſe 
of the Common Watering-place in Southwark, becauſe there was 
no other Remedy; but if an Jnditment would have lain, no Ac- 
tion would have been maintained there; but here is another Re- 


medy; and he agreed, the Caſe of Hemming and Finch, that Ac- 


tion will lie fo2 refuſing a Freeman his Uote in chooſing a Mays?, 
but there the Party has no other Remedy: Beſides, this would 
be a great Diſcouragement to ſober diſcreet Men to meddle with 
theſe Dffices, and the Difficulty of Elefttons, and Right of Uo- 
ting, in ſome. Coꝛpozations is very great. Do being an Aﬀton of 
the firſt Jmpzeflion, attended with many Jnconveniences, and the 
Right determinable elſewhere, J am againſt the Plaintiff; but 
after Right determined in Parliament, koz the Trouble and 
Charge the Party is at in pꝛoſecuting his Right, Action map lie. 


Holt, Ch. J. The Caſe is truly opened and ſtated, and the only 


Queſtion is, Whether oz not, if a Burgeſs of a Bozough, that has 
an undoubted Right to give his Uote fo2 the chooſing a Burgeſs of 
Parliament foz that Bozough, is refuſed and obſtruited from gi⸗ 
ving his Uote; whether, J ſay, he has any Remedy in the King 8 
Courts fo? this Wrong againſt the Urong⸗doer: 

All my Bzothers agree, That he has no Remedy, but they dif- 
fer in their Reaſons; J can't agree with them, fo2 IJ think the 
Action well matntainable; and firſt, J ſhall conſider the Reaſons 
given by my B2others. The firſt Reaſon given by my B2other 
Gould is, That this Officer is a Judge of the Matter, and there- 
koze no Afﬀion lies againſt him; but Bꝛother Powys does not 


wholly concur with him in that; he ſays, Pe is only quaſi a Judge: 


But B2other Powell thzoughly erplodes that Reaſon, and ſays, 
Þe is neither a Judge, no2 any thing like a Judge. And cer- 
tainly he is in the Right of it, fo2 he is nothing like a Judge; 
fo2 what has he to do as Judge? The Sheriff receives the Urit, 
and is commanded to execute it, and thereupon he makes a Pre: 
cept to the Officer of the Boꝛough by Girtue of the Mrit; and 
what has he to do, but to call the Town together, and give 'them 
Notice to come and make their Eleftton, and then to receive their 
Cotes and caſt them up, and return him chole that has the Majo⸗ 
rity? And all this is purely minifterial, 
on the Method that J ſhall obſerve in maintaining my Opt- 

nion is, 

1. Co ſhew that the Plaintiff has a Right and Pꝛivilege to give 
his UGote. 

2. That 
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2. That in neceſſary legal Conſequence of this Right, if he be 
hind2ed oz obſtrufed in the Exerciſe 02 Enjopment of it, the Law 
gives him an Action. 

3. That this is the pzoper Action the Law gives him to vindi- 
cate his Right, and recover Damages fo2 the Jnjury done. 


J did not think it difficult to pzove, that he has a Right; but 4s to the 
it may be neceſſary to ſhew, that he has a Right veſted in him to Kan 
maintain this Acton. ade 

It is not doubted but that the Commons of England have a con- And Proper- 
ſiderable Pꝛoperty in the Eſtates of the Land; and that fo2 that Rea- ty, 8 of 
ſon they have a great Part of the Legiſlative Authozity, without cf .. 
whoſe Conſent no new Law can be made, old ones abzogated, oz 
Tares given: But becauſe the vaſt Number of which the Commu: 
nity is made, renders it imp2atticable fo2 them all to exert this Right, 
therefoze by the Conſtitution ok the Land; they are to ſend particu- 
lar Members cholen by and from themſelves to Parliament, who 


when they are choſe, they have the full Power and Authozity of 
thoſe that ſent them; that is, Knights fo2 Shires, Citizens fo? 


Cities, and Burgefles fo2 Boꝛoughs: Thele are the thzee Sozts 
of Perſons qualified to have this great Truſt repoſed in them. 


Firſt; As to Knights of Shires, the Clefion of them belongs As to the 
to the Freeholders of the County; and this is an oziginal Right _ 
veſted in them, and inſeparably incident to their Freehold; and a Shires, 
Freeholder cannot be depzived of this Right no moze than of his 
Freehold: And befoze the Statute of —— H. 6. c. 7. any Man 
that had a Freehold of ever ſo ſmall a Ualue, had a Power to 
give his Uote at the Tlefton of a Knight of the Shire; and that 
Statute recites the Miſchief thereof, and confines that Power to 
a Freehold of 40s. per Annum: Pet tho' it be confined to that Ca- 
lue, and inkerioz Freeholders ercluded, ſtill it remains an ozigi⸗ 
nal Right to the Freehold of thoſe that have a Right of Uoting, 
02 that have Freehold above 40 8. oz of that Aalue per Annum, 

The Second So2t is of Citizens and Burgeſſes : J put them As to Cicizens 
together, becauſe they both are upon the ſame Foundation; and nd Burgeſſes. 


no Difference between them, but only that a Citizen is of greater 


Dignity: In all other Things they agree. 


Now there are two So2ts of Bozoughs: The Firſt, where the Ty sorts of 
Eleto2s give their Uotes in reſpeit of their Burgages. Boroughs. 

The Second, where they give them as Members of the Coz⸗ 
pozation. 


The firſt So2t, that vote by reaſon ok their Burgage, do it as 1. Freeholds 
Freeholders of Houſes within the Bozough by Burgage-tenure ok“ 
the Lozd of the Bozough, which is a very ancient Tenure, and 
holds Place in the moſt ancient Towns in England, and ſends 
Burgeſſes to Parliament, and the Right of chooſing Burgeſſes 
to Parliament ts incident to every Tenant in Burgage: Vid. * 
2 102. 
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2. Members 
of a Corpo- 
ration. 


162. So that it is Part of their Conſtitution, whether incozpo⸗ 
rated 02 not; and the Bozough in queſtion is a Bozough not in- 
cozpozated, and therefoze this Right is upon Account of their In⸗ 
habitancy, and not Part of their Tenure, but a Paivilege an- 
nered to their Burgage-Lands, and is a real Right belonging to 
their Eſtate. | 

The other So2t is, when there is a Cozpozation by Charter oz 
Pꝛeſcription, that Cozpozation by Conſequence does chooſe aud 
lend Members to Parliament; and whereas this Right, in thoſe 
that hold by Burgage-tenure, is a real Intereſt annexed to their 
Eſtate and Inheritance in thoſe that do it as Freemen of a Coz⸗ 
poꝛation either by Charter 02 Pꝛeſcription, it is a perſonal Pꝛi⸗ 
vilege, the Inheritance whereof they have by their Charter oz 
Pꝛeſcription in ſuch manner as the Charter oz Pꝛelcription di- 
res; which Right and Inheritance is lodged in Point of Right 
in the whole Body Politick, tho' the Ererciſe and Poſſeſſion be in 
particular Members purſuant to the ſpecfal Directions and Limi⸗ 


tations of the Charter, 02 Aſage of the Pꝛeſcription. 


Corporation 
begun within 
Time of Me- 
mory. 


Privilege in 
Point of In- 
tereſt, 


Who ought 
to have right 
of Vates. 


Ik the Cozpozation be begun within Time of Memozp, it muſt 
be by G2zant, and he quoted the Caſe of the Town of Dungannon 
in Ireland, 12 Rep. 120. Hob. 15. The Town was Incozpozated 
by the Name of Provoſt, Free Burgeſſes and Commonalty, &c. Et 
ulterius, that the ſaid Pꝛovoſt and Free Burgeſſes ſhould chooſe 
Parliament-men; and held on Debate, that the laſt Clauſe veſted 
the ſaid Pzvilege in point of Jntereſt in the Cozpozation, but 
confin'd the Exerciſe to the Pꝛovoſt and Burgeſſes: So let the 
Ererciſe be accozding to the Charter oz Pzeſcription, either in 
ſome particular Members oz in all, ſtill the Right and Jntereſt 
is in the whole Cozpozation: J do ſay, this is a diſtin and par⸗ 
ticular Right veſted in every Member of the Body Politick, tho' 
the Exerciſe be in a particular Mumber; fo2 if we but conſider 
the Matter ſerioufly, it is they whole Perſons, Eſtates and Li⸗ 
berties, are put in the Power of the choſen Member, that ought 
to have the Bight of voting koz, and chooſing ſuch Member, 


\ veſted in them, and it is not quatenus they are a Cozpozation that 


Wages paid 
to Parliament- 
men. 


Who are re- 
preſented. 


they can give this Power to bind their Pꝛoperty, but it is as they 
are particular, pzaivate, natural Perlons: As in London, the Bo⸗ 
dy Politick do not pꝛetend to the Right, but it is in all the natural 
Members that compoſe the Cozpozation, tho' exerciſed by a ſeleft 
Number; and ſure the Freemen of England have too conſiderable an 
Ettate in this Right, to have it only lodged in a Body Politick; 
and when Parliament-men were paid Cages, it was paid not by 


the Cozpozation, but by the whole Community: 46 Ed. 3. Memb. 4. 


upon the Back, there is a Urit viref:0 to the Mayo? and Alder- 
men of N. commanding them to raife from the Community of the 
whole Town, and Abundance of other Uirits there are in like man- 
ner koz raiſing the Salary of JIarliament-men of the whole Commu: 


nity; and not of the Cozpozotion ; Thich fufficiently ſhew, that the 
Coppo2ation only is not repzetented, but allo all the whole Com- 


munity; fo2 none ought to contribute but who is repzeſented. 8 
4 1 
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It is no new Thing, but agreeable with Reaſon and Rule of Law, A Franchiſe 
fo2 a Franchiſe to be of an Inheritance in a Body Politick; and the Tall be of an 
Enjoyment and Benefit of it to enure to the Town in their pꝛivate in a Body 
and natural Capacity; and this is a Caſe of conſtant Experience: Politick. 
Vide 1 Saund. 343. Peſcription in the Burgeſſes of Darby koz | 
Common koz their Cattle levant and couchant; ſo if ft be a Bur- 
gels, he has a diſtinit Pꝛoperty and Right as ſuch; ff a Freeman, 
he votes in his natural Capacity, and his Perſon, Eſtate and 
Liberty, are bound vy ft, therekoze he has a Right in it. f 

J wonder to hear it ſald, That it is ſo ſmall a Right, as an Tis no fall 
Jnjury offered to it ſhould be unpunichable, by the Rule of De mi- spre bave 
nimis non curat Lex. Is this a little Thing to have the Puvllege of giving 
of giving my Uote in the Election of a Perſon, in whole Power der ant 
my Life, Eſtate and Liberty lie, obſtruted? Vide the Stat. ok 33 Addon ties to 
& 34 H. 8. and 25 Car. 2. cap. 5. concerning Cheſter the one, and maintain it. 
the other concerning Durham; and note the Mozds | Privileges] 
and [Liberties] in them: Now it is plain, that the Want of this 
Puvilege does occaſion Damages, and the having it does p2event 
it; ſo it is a great Pꝛivilege to vote fo2 a Parliament⸗man, and 
ſure every one that has that great Pavilege has a Right in it; 
and if ſo, of neceſſary Conſequence he has an Acton to vindicate 
and maintain that Right. 


2. It is a vain Thing to imagine, there ſhould be Rfght without rin without 


a Remedy; Want of Right, and Want of Remedy, are Termini Precedent to 


convertibiles: Vid. 6 Co. Brediman's Gaſe, 58. A Man buys the Jn- — — 
heritance of an Advowſon, and upon the next Avoidance there is an medy. 
Ciſurpation; and no Quare Impedit within fix Months; he has loſt 

his Right, becauſe he has loſt his Remedy: Foz ſuppoſe upon the 

next Avoidance he ſhould pꝛeſent by Uſurpation, and die ſeiſed, his 

Heir could not be remitted; ſo it is without Pꝛecedent to have Right 
without Remedy : One indeed may have both Right and Remedy, 

and loſe his Remedy, and by Conſequence his Right. 

Gould it not look ſtrange to any Yan that has heard of our Tt would' 
Conſtitution, that the Commons of England ſhould have a Share —_— | 
in the Legiſlature by Members eligible by themſelves; and that it of 
(ould lie in the Power of a Sheriff, oz other Dfficer, to dep2ive 
any of them of ſo tranſcendent a Right, and he to be without 
Remedy by the Law of England e 


* 


Taking it then that the Plaintiff has a Right, it is moſt apparent Tue Plaincf 


on the Recozd, that this Dfficer did exclude him from the Enjoyment 3 


thereok, and that in ſo doing he did well oz ill: Mone will ſay he has ugh to have 


done well, then he has done the Plaintiff Wrong in ſo barring him of Remedy. 
his Right; and it is not at all material whether the Candidate, that 

he would have voted fo2, were choſen oz likely to be, fo2 the Plain- 

tiff had a Right to vote, and being hindered of that, he has Wrong 

done him, fo2 which he ought to have Remedy. Ik an At of Parlia- : tag. 30. 
ment be made fo2 the Benefit of any Perſon, and he is hindzed by; On. 13, 
another of that Benefit, of neceſſary Conſequence of Law heſhall have a be 


g | muſt be tam 
an Action, 12 Rep. 100. 2 Iaſt. 118. and the Current ot all the Books pr Domino 
| | P are Rege quam 


pro ſeigſo. 
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are ſo; how comes an Action of Scandalum Magnatum? The Statute 
gives none, it was made fo? publick Peace; but being fo2 the Bene 
fit of great Men, of Conſequence an Action lay fo? them, and that is 
the Reaſon why a Urit of Erroz lies not in the Exchequer⸗Cham⸗ 
1 vent 34. ber of Action of Scandal Magnatum, becauſe it is not any of the Cau⸗ 
Hob 43 ſes mentioned, but an Acton founded upon the Statute, Now if this 
1 Cro. 142. be lo, in caſe of an Af of Parliament, why ſhall not Common Law 
1 Jo. 194 be ſo too? Fo? ſure the Common Law is as *o2cible as any Att of 
1 Gro. 535. Parliament: And the Common Law is, That a Freeholder ſhall vote 
in chooſing Knights, &c. And if you have a Right by Law fo to do, 
hall not that Law give him an Afton againſt him that bars him of 
that Right? And by the Statute of W. 1. cap. 21. all Eleffions 
ought to be free; the To2ds are general, [all EleQions:] Now then 
when this Ac, which indeed is but an Inkozcement of the Common 
Law, takes this Matter to be of ſo great Conſequence as to declare 
it, and give a new Authozity and Sanition to it; ſure it is a very 
bold Stroke to ſay, that when a Pan is hindzed in his Eleftion, 
he had no Remedy; and it cannot be leſs than a Uiolation, and an 
Oppoſition to that Statute, to lap, that he has no Remedy, after 
that the Statute has ſo manifeſtly interpoſed in it. 


Injury im- 3. That this is his Remedy: My B2other Gould ſays, and all 
r Didur. © mp Bꝛothers agree with him, That he has no Þurt done him; but 
bance rf J did think it impoſſible there ſhould be an Injury without Damage: 


Right, Injury in its Nature impozts Damage, though it coft not the Party 


43. injured a Farthing; ko Damages does not conſiſt in Things pecu⸗ 
Vide Dyer niaty, but in Diſturbance of his Right: It Mozds be ſpoken of a 
26. Man, whole Reputation is ſo very tntire that no Body believes the 


So for Words. Mods, (0 that he loſes nothing by them; yet becauſe it is an Injury 

to a Pan to be ill ſpoken of, he ſhall recover Damages. Suppoſe 

one gives another a Cuff on the Ear, but does not hurt him, yet fo2 

So for Indig- the Indignity offered his Perſon, Adion lies: So if another rides in 

yd offered.  Path-way in my Land, J ſhall have an Action, becauſe it is an Jn- 

vaſion of my Pꝛoperty, and Injury to my Right; here the Wrong 

being not Vi & Armis, ſo as to maintain Treſpaſs generaily, and 

the Law in that Caſe gives this Remedy: If a Man has Return 

So for Inva- AND Execution of Writs, and another enters, and erecutes a Uirit 

u. within his Franchiſe, he ſhall have Action upon his Caſe foz the 

; Invaſion upon the Right; a pari here, fo2 the Party had Right; 
- and the Defendant diſturbed him in the Enjoyment of it. 


Hob, 43. Objection. But here will be a-Multiplication of Actions. 
Gele Mr Reſp. So there ought; fo2 if one will multiply Injuries, it is fit 
[vjuries cauſes the Actions f02 the ſame ſhould be multiplied : As ff fn this Caſe the 
Multiplication Defendant Had taken upon himkelk to refuſe 40 Uotes, why ſhould he 
© eon. not be liable to as many Actions? Foz if he had beat 40 Men, every 

of them would have an Afton againſt him, fo2 every Man's Damage 
. Where only Is Diſtinit from the others. Ik many Men are injured by one particu- 
og lar Ac, there the CUrong-doer ſhall be puniſhed by way of Indickment, 
ment. becauſe Actions ſhall not be multiplied; but if there be but one Man of- 


kended 
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kended by that particular Act, 02 a mo2e ſpecial Manner than others, 

he ſhall have his Action; and if he injure a third Perſon by another 

n AZ, he ſhall have his Action, & fic in infinitum. It there 4 Action for 

be a Common, and one hundzed Commoners thereof, and one Per⸗ 11 805 Fr = 
ſon Digs a Pit there; fo2 that one Pit every one of the Iund2ed ſhall 3G 
have his Action, becauſe of their ſeveral Rights; but ff a Pit were , If in the 
dug in a Þighway, then it were a common publick Nuſance, and Highway. 

that is the true Reaſon of William's Caſe: And of the Cafe of ec 108, 
Turner v. Sterling, there he was not elefted,; koz it could not appear % 48. 

who had the Majozity, he oz his Competitoz; there he could not give dy _ | 
his Loſs of Place in Evidence ko: Damage, becauſe he was not elet- 3 Keb. 26. | 
ed: But the Cauſe of Complaint mas, That it being difficult on the 3*: ö 
diew to gueſs who has choſe, he had a Right to demand a Poll, and 

the Dental of that was an Injury to his Kight, fo2 which Action Wag Addon for 

held maintainable. And he quoted Bowman's Cale, 2 Roll. A Man Lenying a 

makes a Leaſe, the Law gives him Leave when he thinks fit to i. 

come and ſee if there be Waſte; he comes to ſee, and Leſſee hinders * b 

him: It did not appear what the Damage was, oꝛ that any Watte ! 0 2 

was committed; pet he ſhall have his Aﬀton, becauſe he had abe. 

Right in the Enjoyment whereof he was diſturbed, 


Py B2others ſay, Oh! alas, here is a Remedy in Parliament; 
we muſt be very tender, fo! the Matter is nice, and the Jarlia- 

ment may judge this a different Map. 

Anſwer. As this Caſe is, they cannot go to Parliament; fo? ft is As the Cafe 
agreed, That thoſe againſt whom he would have voted were elefted, 9 
and his Gzievance here is, that he is not repꝛelented; fo? if a Man lata r 
be not allowed his Uote, he is not repꝛeſented; if he be allowed his — 
Cote, and the Majozity is againſt him, his Gote is included in the 
Majozitp; and the Encouraging of Remedies fo2 Injuries is the 
moſt effeftual May to make theſe Officers honeſt and obſervant of 
the Conſtitutions of their Cities and Bozoughs, and they would 
decline ſuch Pꝛactices as we daily ſee them guilty of. 


Objection. But it relates to Parliament: Mhat then? It is a What if it re: 

Hatter that wholly depends on Charter oz Pꝛeſcription, and they — to far. 
lure are Things of which the Queen's Courts have Conulance; and 

to judge ok them, fs not to enlarge their Jurisdidtion; and if this 

be Matter within our Jurisditfon, we are upon our Daths bound 

to maintain it, moze eſpecially when they cannot go to Partia- 

ment: And ik a Freeman of a Bozough had applied to the Houfe 

of Commons, fo? that he was denied his Cote, they would have 

{ent him to take his Courſe at Law. 


As to the Authozity of my Lo2d Hobart 318. it is true, my Lom 
Hobart is of that Opinion, and it is a very fine one; but how it 
would hold on Debate, may be doubtful : There was indeed no 
Damage in a Quare Impedit at Common Law, but the Statute 
gives it againſt the Diſturber; and if the Plaintiff in a Quare Im- 
N does not make the Biſhop a Diſturber, he is barr'd of the e zyoar; | 

3 Benelit 
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No Recourſe Benefit of the Statute: But let that be how it will, it is not 
to Parliament. {fe this; becauſe as this Caſe is, they can have no Recourſe to 
| Parliament to aſcertain the Right. 
As to the As to the Saying of Littleton, That ſuch an Aﬀton was never 
objec. That bought, therefo2e it lies not: Jt is true, Non-uſer is a good Ar- 
tion was ne- gliment where it is ſuppozted with Realon, otherwiſe not; this 
ver brought Saping was upon the Statute of Merton, cap. 7. The Statute 
before. ſays, That if Lozd by Knight-Service married the Þeir under 
Fourteen, where he was diſparaged, ſi Parentes conquerantur, the 
Queſtion was, What was meant by Conquerantur, whether it muſt 
be a Complaint in a judicial Manner: And it was agreed, that 
Conquerantur was the ſame as if he had Cauſe of Complaint; and 
that as a moze ſevere Conſtrution againſt the Lozd, that if he 
Diſparage- ſhould be ſo unjuſt as to diſparage his Mard, that he ſhould loſe 
oh him, and that in Conſequence muſt have been by Entry upon the 
* ._ Lozd; and if they were diſturbed, they ſhould have an Ejedment 
of Ward, becauſe the Law gave them the Cuſtody: So in that 
Caſe the Argument is grounded on Reaſon, from the very Mozds 
of the Statute, and the conſtant Conſtruftfton thereupon 3 And to 
carry it generally farther, and to extend it to all new Caſes, 
would deſtroy many late Authozities, as the Caſe of Hunt and 
Bowman, 16 Jac. f02 hindzing Leſlo2 to ſee if Waſte were com- 
mitted, which was the firſt of the kind, as was alſo the Caſe of 
Vide ante 48. Turner and Sterling. 
1 Vent. 200. Let us conſider wherein the Law conſiffs; not in particular In⸗ 


21 ſtances, but in the Reaſon that rules them: Ubi eadem Ratio, ibt 
fiſts a in . idem Jus: And if where one is injured in one Sozt of Right he has 
Rances, bue A Hood Action, why ſhall he not have it in another? Oz how does 
in the Reaſon this differ from other Tales? Foz though the Þouſe of Commons 
— have Right to determine Elections, pet they cannot judge of the 
; Charter oziginallp, but ſecondarily, oz as incident to the Deter⸗ 
The Election mination of the Eledion; and therekoze where an Elefton does 
Debac not come in Debate, as it does not in this Cale, they have no- 
thing to do: And we are to exert and vindicate the Queen's Ju- 
risdiction, and not to be frightned becauſe it may come in queſtion 
in Parliament; and J know nothing to hinder us from judging 
: Mod. 85. ok Matters depending on Charter oz Pꝛeſcription: Morſe and 
22 . Slew's Caſe, 23 Car. 2. 1 Vent. 190, 238. was the firſt of the Kind; 
3 Keb. 72, Jo. 93. Palmer 3 50. Afﬀion fo2 malicious indifing fo2 Treaſon; 
. And he quoted a Caſe of Bodily and Lawne, 15 Car. 2. in the 
3 4 879. Lo2d Bridgman's Time; fo2 there Adlon was held maintainable 
fo2 a Pan againſt ſome that had made a Riding fo2 him and his 
Mike, the Wife it ſeems being uſed to henpeck her pusband; 

and he concluded fo2 the PPlaintiff. 


2228 Note; A Writ of Erro2 was bzought of this Judgment befoze 
and Judgment the L.020S, and the Judgment reverſed. 1 Salk. 21. 
the Lords, 


Sutton 


. 


% 
V4 I + * SS WE — 


* 


Term. S. Mich. 2 Annæ, in B. R. 


| | Poſt 91. 8. C. 


| og. 8. C. 
E having not attended fo2 two Terms, and a new Marſhal be- mg Leaſe 


ing pꝛeſented to Court to be ſwoꝛn in, he pꝛoduced a Leaſe from of this Office 
the Patentees of the Office, fo2 a certain Number of Pears, determi- erg 
nable on his Death: And held per Cur', That albeit a Leaſe fz Years on Lence's 
abſolutely of this Office was void, pet a Leaſe of it fo2 Years deter⸗ _ is 
minable upon Life of Leſſee is good; fo2 the Danger of the Office's Vid. amen 
going to Erecuto?'s oz Adminiſtrato2s is avoided, and that is the Hob. : ;;. 


ſole Reaſon why the Dffice is not abſolutely grantable for Pears, 1 Ry 


164, 853, 1038, 1245. 


Note; pere the Court ſald, They would fwear this Man in, New Martial 
without meddling with the Poſſeſſion, but leave that to the Oe- (on obon 


termination of the Law fa the o2dinary Courſe ;- And he took his his Knees, 
Dath upon his Knees. 
Queen verſus George, ; Ants 40.8. C. 


IT was agreed, That the Clauſe in the Statute of 4 & 5 W. Game found 
& M. againſt deſtroying the Game, (That if any Hare, Rabbet, 5" nr 
cc, be found upon a Perſon not qualified, he ſhall be convicted) it Proof made. 


was agreed, J ſay, That [be found upon] ſhall be underſtood Cas. temp. 


Proof made} that it was found upon him, otherwiſe there could — 
be no Convittion. | | | 5 


1415, 1220, 1387, 1368, 1478, 1546. Stra. 496, 711, 1098, 1126. 


Memorandum; Jt was laid by Serjeant Powys in Chancery, Biſhop's Leaſe 
That if a Biſhop make a Leaſe fo2 21 Pears, and Leſſee creates jacq%: 
a Truft thereupon, and after the Biſhop dies, and his Succefſo?2, former Trost. 
{uppoſe fo2 a Fine, renews the Leaſe, though not compellable to Abr. Eg. 
do it; and tho' there be no Truſt of the ſecond Leaſe, yet Equity 346. 


ſhall ſubjet it to the koꝛmer Truſt, ks.) = tg. 
Preced. Chan. 319. 3 © © {£50 
Salk. 457, 

| Lefauld verſus Dyer. be & © 

Antea 18. 


Note. | JEr Cur', & omnes Clericos; The Meaning of the Rule, Concerning a 
that after a Cauſe has flept four Terms, after Iſſue join- a 5 

ed, there muſt be a Term's Notice of Trial, is, that there ſhould ater a Cue 

be ſome actual Pꝛoceeding within the four Terms; fo2 a Pꝛoceeding 4 

actually out of the four Terms, though by Acceptation of Law it 

may be within the four Terms, is not enough: Ag ik Ven' fac' be ta- 

ken out in the Uacation after the fourth Term, teſted, as it muſt 

be, in Term, ſo that in Conſideration of Law it is of that Term; 

pet becauſe in Fatt it was after, it is no ſuch Pꝛoceeding as to bzing 


the Party out of the Neceſſity of giving a Term's Notice, 
Q \_ Any 


* 


— 4 << — — — — — —— * 
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W hat ſhall And here Gould, Juſt. cited the Caſe of Cow and Hare, Paſch. 10 
be (aid un. W. 3. that ff the Cauſes had any Agitation within the four Terms, 
we in the AS ſtriking a Jury, 02 any Yotion in the Caſe, it would be ſufficient 
Cauſe. Pꝛoteeding: And per omnes Clericos, Motice any time, ſedente Cur', 
Nouce. within the laſt Day of the laſt of four Terms, is ſufficient, fo2 that 

ſhews the Matter has not ſlept four whole Terms, and the Term 
Term of ok which the Iſſue is joined is to be taken exclufively; fo2 the 
Dll, Þ Rule is, that Pꝛoceeding be within four Terms after Iffue joined: 
excluded. So that if Iſſue be joined fn Trinity Term, and any Pꝛoceeding 

02 Notice befo2e the End of next Trinity Term, it will be enough. 
7 fac in And here it appears by the Indozſement on the Back of the Ven' 
Vacation. fac', that ft was taken cut in Gacation; and koz want of Compli- 


ance with the Rule, the Cierdi# was let aſide, 


12 Rayen. Queen verſus Hoskin. 
5. 8 K 


Servant to Ervant was indifed fo2 a Treſpaſs committed by him by the 
2 Command of his Maſter, by the I2ame of A. B. Servant to 
Vide 2 H. 6. J. S. and Exception was taken that there was no Addition, Ser- 
31. &9E. 4. vant being not good: But per Holt, Servant to J. S. is a good 
* * Addition, and as certain as [Gentleman ;] and he ſaid, There could 
21 E. 4. 71. be no other Exception to the Caption the ſame Term it comes in; 

Bro. Additi- and no moze was done. See of Apprentices poſt 69. 


ons, 50, 5 8. 


Sc. © Id. Raym. 264, 849, 859, 1179, 1541. 1 Mod. Caf. in L. & Eq. 51, 52. Stra. 556, 816. 


Id. Raym. | Claxton verſus Baſty. 
967. S. C. | 
8 ÞE Statute of Compoſition of two Thirds was pleaded in 
Compoſition Bar, and averr'd, that the Dekendant had abſconded at ſuch 


1% A Time befoze the Statute; but not ſaid, that he had abſconded, 


pleaded in 02 Was in Jail at the Time mentiened in the Statutes And the 
_—— Exception taken was, that fo2 ought appeared in this Plea, the 
1:6, Defendant was ſolvent at the Time of the Stature, and there: 
1d. Raym. foe not Capable of the Benefit thereof. But per Cur', This be- 
324, 382 {ng a Bar, ſhall be good to a common Intent; and if the Defen- 
1536. dant became ſolvent after the Failure, it ought to come of the 
Plaintiff's Side by Replication. 
If the Wri- 2. Exception. That the Dekendant pleaded the Compoſition as 
ting was o à Ariting under Hand and Seal, Ideo a Deed, and by Conſe- 
be produce” gence to be pꝛoduced with a Profert: But per Cur', he only pleads 
fert. it ſign'd and ſealed, but not to have been delivered as a Deed 
muſt have been; and the Statute does not require Delivery, Ideo 
no Meceſſity of a Profert. 
Judic pro 3. It is pleaded to have been made the 1 2th of February after the 
— 4 Ni, Statute, ſo it may have included Debts becoming due after the Sta- 
4 tute. But per Cur', It ſhall only be a Compoſition fo2 the Debts 
underſtood by the Statute, at leaſt as to the Mon-ſubſcribers, though 
it may be otherwiſe to Stibſcribers. And Jud, Niſi pro Det. 2 
; * 1 
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Lord Mohun's Caſe. Vide 3 Chan. | 
| Rep. 102. | 
Harles Gerrard, Son to the Loꝛd Brandon Gerrard, was attaint- c. Lord Ger. 
ed of High Treaſon in the Second Pear of King James 2. fo? 1 
Treafon committed againſt King Charles 2. and obtained his Par⸗ 24s Time of 
don, and Leave to reverſe his Attainder; and accozdingly he bzought uo Trea- 
a Writ of Erroz, and aſſigned Erroz, which the then Attozney Gene- ed m K. G. 
ral conkeſled, and obtained a Rule upon his own Motion fo2 Re- 24s Time. 
verſal of the Attainder; but the Recozd of the Reverſal was never a N 
made up. The Lo2d Brandon Gerrard dies, and Charles Gerrard revere the 
ſucceeds him in Þonour and Eſtate, and ſate many Pears in the Actainder, 
Þouſe of Lo2ds, and bekoze the Death of his Father, after the pu a 
Reverſal in the Houſe of Commons, as a Perſon duly qualified, up. 
he was after by King William made Lo2d Macclesfield; and by his C. Gerrard his 
Mill deviſed His Eſtate to my Low Mohun, and made him his _ 4 
Crecuto2, though he had ſeveral Daughters that were Heirs at gate 0 Lord 
Law. Gpon this the Daughters finding that there was no Roll M4, in 
of the Reverſal of the Attainder, ſuggeſt that Matter by Petition Tyre on 
to the Queen, and imploze her Gzace. The Queen refers the 
Matter to the Examination of the Attoznep General and Solici- 
to:: Whereupon Mz. Solicito2 in Trinity Term bekoze, moved Heirs petition 
fo2 a Rule fo? ſtaying of all Things as they were till the Court * 
were further moved, and had ſuch a Rule : And now it was moved being no Roll 
fo2 mp Lo2d Mohun, That he might make up the Reco2d; and it hos Rever- 
appearing upon Examination that there was no Writ of Erroz, 34,12... 
on Aſſignment of Erroz, that his Counſel would own oz pꝛoduce; to make u 
the Court unanimouſly declared, That the firſt Rule was a very ** Record, 
reaſonable good Rule, and chid ſome of the Counſel that called 
it an Extraozdinary one: They ſaid, They would ever make ſuch 
a Rule upon the like Occaſion; and that it is frequently done be⸗ 
tween Party and Party, that if there be a Rule fo2 a Judgment, When Court 
and it is not entered fo2 many Pears, if the Court be infozmed yr ay 
of it, they will not let them enter it 'till the Matter be examined, ted 
how it came not to be entered bekoze. | (after a Rule) 
2. They ſaid, they would ſupply the 32egle# o2 Dekeck of their vie — 
Officer, that Subjecks ſhould not ſuffer by it, and therefoze would 19. 
give Leave to make up the Roll now. 
3. That they could not make up a Reco2d of a Reverſal of an At- sad they 
tainder without a Warrant, viz. 1ſt, A Writ of Erro2 + 2dly, Aflign- —.— _ 
ment of Erro2: Fo? the Mrit of Erroz being bzought in the King's Record wich. 
Bench, viz. the ſame Court where the Attainder was, no Erro could ove « War. 
be afligned there, but Erroꝛ in Fai, and it may be the Erco2s al- „Er, g. 
ſigned were Errozs in Law, and this ought to appear to us that vice 2 Lev. 
we may not o2der a w2ong Reco2d to be made up. 38. | 
And at another Day perceiving the Court would not ſuffer the 1% Nn 
Roll to be made up without a Writ of Erro2, they pꝛoduced a Writ, 93 . 
which was of a Judgment of Attainder fo2 Treaſon committed in ora Trenton 
*King James the 24's time; whereas it ſhould have been, - 150 Pre in 
: | rut Iime o » 
7 


gm . 
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Truth was, in King Charles the 2d's time: And the Erro2s al⸗ 
ſigned were both in Fact, and in Law; in Fa#t, that two of the 
Jury never appeared; in Law, fo2 that the Ven fac' was qui tam: 
Mhereas it was in the King's Caſe; and now they moved fo? 
Leave to make an Entry. | 


Obj. againſt Attorney General contra. Jt appears their Writ of Erro2 is not 
Judgment £0 reverſe this Attainder, and therefoze you will not now ſuffer them 
apon this t enter up a Judgment of Reverſal, when it does appear the Writ 
Writ of Er. which fs the Foundation is w2ong, and can't be an Authozity to re- 
To verſe the Attainder, fo2 it is not Ad idem. And if Judgment be en- 
tered now, it becomes your Judgment; and therekoze you ought to 
examine the Foundation of it, and not give ©2der fo2 the Entring 
of a Judgment only to put the Matter in Bꝛangle. Beſides, when 
there is a Rule fo2 Judgment, and that not entered fo2 ſome Time, 
vou take Care fo2 the Safety of Purchaſers to have it entered of 
that Time that it is really given ok. And by the At of the Civil 
Lift, this Eſtate is unalienably fired in the Queen, and would by 


the Relation of this Entry be deveſted out- of her. 


The Queſtion, Cur'. The whole Queſtion will be, Whether we hall now com: 


ber cur. mand our Officer to do that which he ought to have done long be⸗ 
foe? And it was ſaid, That in caſe of Common Recovery, after 


Death of Parties, the right Oziginal not having been filed, but 


found in the Attozney's Study, was o2dered to be entered up. 


And as to the Matter of Purchaſo2s, there are in all ÞP2obability 


many in this Caſe under my Loꝛd Macclestield, which it were hard 

A Doubt. to defeat. And the Doubt at laft came to be, Whether they would 
leave my Loꝛd Mohun loofe of the Rule, to do what he could ac- 
coding to Law, oz hold him to particular Direſtions from the 
Court? Fo2 the Court ſaid, That if he ſhould make any Entry 
but what ſhould be well warranted, the Court would puniſh the 
Clerk that ſhould do it, and alſo ſet it aſide. And at laſt it was 
ruled, That they ſhould make a D2aught in Paper of the Reco2d 
that they would make up, and attend the Judges and Pz. Atto?- 
ney with it. And the Uirit of Erro2, ſuch as it was, was en 
tered on the Roll (with a Valeat quantum valere poteſt, per Cur ; 
but the Court would not make a Rule in it to make it their Judg⸗ 
ment, but only that their Officer ſhould make that Entry now, 
which he ſhould have made when the Rule was pꝛonounced. 


Burridge ver/us Forteſcue. 


of ſtaying 1 * Debt upon a Judgment, the Court will not ſtay Pꝛoceedings 
roceedings 


— on Motion upon Payment of Principal, Intereſt and Coſts, as 


ment of Prin. they will upon Debt on Bond; and in that Caſe it fs an equitable 

cipal, Sc. Motion to be relieved againſt the Penalty, and therekoze whatever 

Coſts the Plaintiff has been in any wiſe put to, ſhall be allowed 
him. Per Cur. Vide antea 25. Fareſl. 114, 140, poſt 153. 


Evans 
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100]. therein; and held good, becauſe of Conſuetud”, &c. Vid. 
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Evans ver ſus Rob erts. 


Writ of Erro2 of a Judgment upon a Bond, befoze the She- | Err of | 
riff and Bailiff of Briſtol in Cur., held befoze them, ſecundum es gene 
Legem Mercatoriam, ſecundum Conſuetudinem Civit. pred. tempore upon a Judg- 
cujus, &c. Eyre ercepted, 1. That there is no Curia held per p97 5292 * 
Legem Mercatoriam befoze the Sheriff, fo2 that muſt be only Held Lg. Marca. 
befoze the Mayo? ok the Staple, and in Matters only concerning 3 Civit. 
Staple Tranſa#ions. But, per Cur,” It being laid to be ſecun- % 
dum Conſuetudinem Civitatis, it will be well enough, like the Caſe Cal. temp. 
in 1 Cro. 46. where a Tourt of Pypowders, which only is in⸗ 8 
tended of Courts foz Fairs and Markets, during the Fair 02 an. 7. 2,3. 
Market, and fo2 Matters there ariſing, is ſaid to be held at Ser'm Conf Ci. 
Glouceſter, ſecundum Conſuetudinem Civit. præd', and Aﬀton fo? RR.” 
Saund. 87, 311. fo? it being laid to be an ancient Court, it ſhall be 
intended a common inkerioz Court, fo2 common Matters conula⸗ 
ble there. 2. Exception was to the Writ, fo2 it was to remove 
Recordum Loquelæ quæ coram vobis reſidet, and it appears that 
the Recozd removed was befo2e his Pꝛedeceſſoz. Ind Court ſaid, 
That the Writ being direited to the Sheriff, without naming him, 
it is well enough; and if a Writ be directed to the Sheriff of Þ. 
and bekoze its Return another Sheriff is chole, he ought to return 
and execute the Crit, and the Difference is when it is direfted to 


him by Name, and when by the Mame of his Dffice generally; 1 id. A 


and this is not like a Crit of Erro2 from Common Pleas, fo? that ED. 165, 
is always to the Chief Juſtice by his Name, ik there be a Chief 
Juſtice, 02 to the others by Name, and therefoze muſt not vary. 


Note; pere the Anſwer to the Mrit of Erroz was, That there Jadgment af- 


came another Writ of Erroz to them bekoze that Writ, bearing ® "Iva * 


the ſame Teſte and Return, and recited the Writ, and made a Err baving 


Return to it; and held good, and Judgment allirm' b. 8 beets | 
Domina Regina ver fus Dixon. 4 09s 359 
Ld. Raym 


E was indicked fo? ſelling five Pards of Mullin, and aſſir; ning ES 
it to be wozth 45. a Pard, when in Fat it was really wozth but mation of 
2s. 6d. a Pard, and a Certiorari brought to remove it, but not ran — 
lerved till after Convidlon; and tho' the Court had no Dpinſon of For cheating, 
the Inditment, yet they ſaid they did not like Certiorari's after Ger- 


did, and that whenever one removes an JndiX#ment on which there * ace 


18 a Convition, the Certiorari ought to give Day above, which was zu. BY 
not done here, therefo2e it was altogether irregular, and that by this 7 1 1 29. 
Certiorari they could by no Means remove the Indickment; fo2 if one 5 
takes out a Certiorari to remove an Indicment, and will not uſe it 

till after Convition, oz the Jury . be loſes the Benefit of it: 


And 
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Vide ante 17, and koꝛ that the Writ was quaſh) d, and a new one granted to re re- 


33, 40, 43. 
Po 


Treſpaſs for 


taking Skins, 


3 Keb. 641, 
642, 648. 
Dyer 324. 


move the Indickment, and Convittion thereupon, and 92dered them 


to make it ſpectal, and give the P2oſecuto? we thereupon above, 
Vide ante 17. 


Mills verſus Wilkins. 
Intrat' Hill. 13 W. z. & ad Mich. 2 An. 


IN Treſpaſs fo2 taking ſeveral Skins from the Plaintiff, the 

Defendant juſtified as an Dfficer by Uertue of the Statute of 
1 Jac. 1. c. 22. f02 well Tanning of Leather, ſetting fo2th the 
Title thereof variant from the Reco2d, and averred, That the 
Skins were not D2eſſed acco2ding to the Intent and Meaning of 
the Statute, without ſhewing any particular Dekeck. And two 
Erceptions were taken to the Plea: 


1. That there is no ſuch At intituled as they let koꝛth, and tho 


it was unneceſſary fo2 them to ſet kozth the Title of the Ac, oz to 


recite it particularly, yet ſince they have taken upon themſelves to 
do it, they muft do it truly at their Peril; fo2 by their particular 
Oclcription of the Ac, they tie up their Juſtification to the Sta- 
tute they deſcribe. Cro. Car. 232. 3 Keb. 648. 


2. That they did not ſhew wherein the Defe# was, that the 


Court might judge whether it were contrary to the Act oz not. 


If Variance 
in the Title 
of Act of 


Parl avails. 


3 Cro. 186. 
Staund. 128. 


The Title is 
no Part, and 
need not be 
ſet out ſpe- 
cially. 

V. Ld. Raym. 
77, 120, 


343» 382. 
2 Vern. 58. 


1 Wms. 127 
3 Wms. 4 
How to i? 
ſet out. 


To the firſt Exception it was offered fo2 Anſwer, That the Title 
is no Part of the Ac, and that an Act may be without any Title 


at all, as moſt of the ancient Aﬀs are, and therekoze a Clartance 


in the Title is nothing; and fo2 this was quoted the Saying of 
my Lozd Hale in Hard. 324. and an Opinion of the whole Court 
in Common Pleas in the Caſe of Chance eu, Adams, Hill. 7 W. 3. 
Rot. 868. grounded "OP of Hale. Hutton 56. Hob. 310. 


11 Co. 33. 4 Inſt. 34 


And to the 2d it oy anſwered, That the Seizure was not as 
an abſolute Fozkeiture, but to try the Sufficiency, and it would 


be hard to put an Officer at his Peril in ſuch a Caſe to know and 
to ſet fo2th the Dekeit. 


Holt, Ch. J. It is true, the Title of an A# of Parliament is no 
Part of the Law oz enating Part, no moze than the Title of a 
Book is Part of the Book; fo2 the Title is not the Law, but the 
Name o2 Deſcription given to it by the Bakers: Juſt as the Pꝛe⸗ 
amble of a Statute is no Part thereof, but contains generally the 
Yotives o2 Inducements thereof, and therekoze not neceſſary to let 
koꝛth the Title oꝛ Pꝛeamble, but generally that at a Parliament⸗Sel⸗ 
; ſions held ſuch a Time, &c. enactitat fuit; tho' ſome have been ſo 
ober⸗cautious, as not my to ſet fozth 1 Citle of the At, but "mw 

i 
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to do it in Engliſh ; but ſure that is too much Caution, and the; Keb. 64:, 
true Map to ſet it out, if at all, is in Latin; and by ſetting-out 642, 648. 
the Title ſpecially, you tie your Juſtification to an Ad ſo int: 
tuled, and if you cannot pꝛoduce one, you are gane: And he laid, Vide poſtea. 
the Saying of Hale was ſudden, [if at all,] and notwithſtanding 
his great Generation fo2 his Opinion, he could not agree with 
him. And Gould agreed with the Chtef Juſtice, tacente Powell, 
only declaring, that he had concurr'd with the reſt in the Common u 5e 
Pleas, ſolely upon the Opinion of Hale repozted in Hard. And up: =" 
on this Exception the Plaintiff had Judgment. 


—_ 


Cotton verſus Martin. 


EBT upon a Bond to come to an Account. The Plafn- Debt upon 
| tiff had been P2iſoner in the Fleet, and having eſcaped, was Bend, &. 
taken up by a Warrant accozding to the late Ack of Parliament, 
and committed to Newgate. And an Affidavit being made that 
nothing was due, and the Plaintiff by his being in Newgate being Eſcape. 


diſabled from coming befoze a Judge to ſhew Cauſe ok Aﬀton, and en, 


that Diſability coming from his own (Arong, viz. the Eſcape, bon ,, 123, 


the Court ozdered common Bail; if he had not been eſcaped, he '54 183. 


might have got out by a Day-Rule. „ 
Smartle verſus Penhallow. 1 Salk. 188, 
Iurat Trin. 2, & Mich. 2 An. B. R. ag iy 
8: C. 


ION a ſpecial Uervift, the Caſe was this: The Cuſtom special ver- 
of the Manoz of Tregueir in Cornwall was found to be, Jie of a Cu- 
That every cuſtomary Copyhold of that Manoz might be granted . 
to thꝛee Perſons, Habendum to them ſucceſſively, ſicut nominantur, three Perſons, 
& non aliter; and that on the Death of every Tenant, the Loꝛd 9% 48 
ſhould have his beſt Beaſt fo2 a Heriot : And a Surrender is kound 
to have been to T. N. and his Aſſigns, fo2 his own Life, and the 14. Raym. 
Lives of two others; and the Queſtion was, Jf this Surrender [37 


Caſ. temp. 
were warranted by the Cuſtom ? An. 57, 58 


N 1 Wms. 781. 
1. Fo? the whole; that is, fo? thꝛee Lives. 


2. In caſe it be not good fo2 thre Lives, Whether it be good 
fo2 his own Like: * 


In the Argument of this Caſe it was agreed, That a Leſſee foz where a 
Bears of a Mano? might grant a Copyhold Eſtate in Fee, and ſo Leſtee may 
fo2 Life o2 Lives, and the G2ant ſhall be good again him that 1 
has the Inheritance. But it was urged, that if by making a lels but no leß. 
O2ant than the Cuſtom warrants, the Tenure ſhould be altered, 

o any Damnification of the Service occationed, fuch G2zant of 


leſſer 


; 
q 
| 
| 
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6 Co. 37. leſſer Eſtate than Cuſtom warrants would be vold, and a a Preju. 
May. -q 137 dice would enſue to the Lozd by this G2ant; fo2 now it would be 
* Boll 11, an Cſtate fo2 auter Vie of which there might be an Occupant, and 
12, 13. then the Lozd would have a Tenant whom he knows nothing of, 
I. =. 5% and Occupancy may be of a Copyhold, as well as Poſleſſio Fratris. 
Vide poſt 63. Tt is true, a Copyhold Eſtate ſhall not have all the Qualitics of 
Carth. 427- an Eſtate at Common, as Tenancy by the Curteſy, and Oower, 
| but theſe are excreſcent Intereſts; and tho' 1 Roll. Ab. 511. Ven 
and Howell's Caſe, be againſt this, yet it ſeems that the Reaſon of 
the Pꝛejudice which would enſue to the Lozd is ſufficient to over- 
thꝛow that, and if it cannot be good in all, it is moze conſonant 
to Law to make it void foz the whole, than to let it ftand in Part, 
and avoid ſt fo2 the reſt; fo2 the Cuſtom is in the Nature of a 
Power, which muſt be ſtritly purſued; as if a Tenant fo2 Life by 
a Settlement has Power to make L eaſes fo2 21 Pears, and he 
makes a Leaſe fo2 zo, it fs void even fo2 21 Pears; ſo if there 
can be Occupants, it cannot be good becauſe of the Pzejudice to 
the Lozd; if there cannot be Dccupancy, .it cannot be made good 
to his Afligns, becauſe not purſuant to the Cuſtom, and then it 
cannot be good koz the firſt Life, becauſe leſs than the Cuſtom 
(which is in Nature of an Authozity) warrants. 
Averment of Again, ſuppole it might be good fo2 Life of T. N. yet the Jury not 
7 o'rhaving found him alive, it ſhall not be intended; as ik Tenant fo? 
ö Years, oz fo2 auter Vie, bzing an Ejetment, he muff aver the Term, 
02 the Life of Ceſtui que Vie, to continue; and ſo here the Jury ought 
to have found it, eſpecially when they have not concluded upon a ſpe- 
ctal Point, in which Caſe the Court ſhall only conſider what the Ju⸗ 
ty have made a Doubt of, and all other Things ſhall be intended, 
acco2ding to 2 Cro. 622, and 6 Co. Goodale's Caſe. 
Heriot-Ser- Beſides, if this were conſtrued a good Szant within the Cuſtom, 
ms af the Lozd ould loſe His Heriot; fo? the Payment of that Service is 
167. "confined to ſuch G2zant as is p2eciſely warranted by the Cuſtom, viz. 
a Gzant to thee fo2 Lives ſicut nominantur; and this is no ſuch - 
G2ant, therefoze no Periot; ideo it would be a Pꝛejudice to the Lo2d, 
and by Conſequence the G2ant not good; and it will not be an An 
ſwer to ſay that Heriot-Service is an accidental Service, 2 Cro. 76. 
and the Dean of Worceſter's Caſe fn 6 Co. fo2 the Statute upon 
which thoſe Caſes go, that o2ders the uſual Rents to be reſerved, 
takes no Motice of Þeriot, becauſe it is an accidental Service; but 
here the Cuſtom ſpecially mentions a Periot to be Part of that Ser- 
vice, and therefo2e it ought to receive the ſame Conftrution that 
thoſe Caſes would, in Caſe the Statute had mentioned Þeriot. 


2d Argument At another Day, in Michaelmas Term, fo2 it was ſpoke to firſt 
That ths in Trinity Term, Serjeant Hooper argued of the ſame Side, and 
i was as urged, That this could not be a G2ant within the Cuſtom, koz 
according to that is of a Gzant to thꝛee, Habendum ſicut nominantur ſucceſſive; 
4 * and the G2ant here is only to T. N. fo2 the Life of two mo2e and 
© himſelf; ſo it is no Szant at all to the two Ceſtui que Vie's, no2 is 


T. N. the firſt Life mentioned. | 
4 And- 


__— 
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And as the Objettion of Qui poteſt plus poteſt minus, if a Man may 
grant in Fee by Cuſtom he may grant fo2 thꝛee Lives, it is true with 
ſome Diſtintions ;, ik a Man has Power to grant in Fee, reſerving 
Rent, he cannot grant fo2 Life without Reſervation. 

2. The Eſtate granted muſt not only be leſs in Judgment of Law, 
but alſo in Ualue; fo2 ff a Man has Power to let fo2 thzee Lives, 
and he lets fo2 100 Pears, that indeed is leſs in Judgment of Law, 
but becauſe not leſs in Ualue, the G2zant is void, All Authozities, 
whether created by Ack of Parliament, oz the Party, as in Settle- 
ments, oz by Cuſtom, as here, are till but Authozities, and there- 
koze not to be varied from; and he quoted Whitlock's Caſe, and the 
Difference there, and puts Caſes upon the Statute that enables 
Biſhops to make Leaſes: It a Biſhop who by the Act may make a 


Leaſe fo2 21 Pears, make it fo2 22, it is void fo2 all; and if a Man BiſbopsLeaſes, 


makes a Leaſe parol fo2 four Pears, it ſhall not be good fo? thzee, 355 
upon the Statute of Frauds and Perjuries: But he inſiſted chtefly 
upon an Inconveniency that would enſue in this Caſe, fo2 if T. N. 
were a Trader, and committed Bankrnptcy, this Eftate fo2 thee 
L.ives would be granted to an Aſſignee, and then it would be quite 
out of the Cuſtom; fo2 then Aflignee would hold it after Death of 
'T. N. during the other two Lives, and the Lo2d ſhould loſe his Þeriot. 


Williams contra. 1. Me are upon the Conſtrufion of a G2ant to - * 


an honeſt Purchaſer, fo a valuable Conſideration. 


2. This will be good, if not to him ko his and two other Lives, a; «© the 
at leaſt fo2 his own Life, and that will do as well fo2 us: The Sub- Quantity ana 


ſtance of the Cuſtom is to make a G2ant fo2 thꝛee Lives, that is, the 
Quantity of the Eſtate; but whether it be to one Perſon fo? thzee 
Lives, oz to thꝛee fo? their Lives, is only accidental, and a Quality; 
and the Quantity oꝛ Continuance of the Eſtate, is what is only 
material; and the Meaning and Dzikt of the Cuſtom is to hinder any 
longer Incumbzance upon the Land than koz thzee Lives, but not 
whether the Lives named oz others, are to enjoy it; and ſince by 
the Cuſtom it may be to thzee fo2 their Lives, a fortiori it may be 
to thꝛee fo2 the Lives of thꝛee others, ſo that is a leſs Eſtate ; and 
that which we contend fo? is leſs than that again; and if the firſt 
Gzant had been ſtrily purſuant to the Letter of the Cuſtom, as 
found, ſure it cannot be denied but the ſeveral G2antees might grant 
each his own Eſtate, and the Lozd would be compelled to admit each 
Surrendercr ; oz might they all grant their Eſtates to one Perſon, 
who then would have the ſaine Eſtate as we now contend fo2 ? And 
if ſo, why map it not be at the firſt? Foz it would be againſt all 
Reaſon, that the Szantees that claim under the Lo2d ſhould do it, 
and not the Lo2d himſelf: And he relied upon the Caſe in 1 Roll. 
Abr. 511. as full in Point; fo2 the Reaſon given there rules this, 


Quality of the 


viz. That it can be no Inc onveniency, but rather a Conveniency to If fuck Grant 


the Lo2d ; fo? ſince there can be no Occupancy of a Copyhold Eſtate, 


a Conveniency 
or Inconveni- 


it would be moze advantageous to the Lo2d to have ſuch a Szant as ency to the 
this, than to have it to the thꝛee Perſons named fo? their Lives; u. and if 
fo2 upon the Death of the Tenant * takes foz his own Life and ; te. 


two 
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two moze, the Eſtate would come to him again; whereas in the 
other Caſe, it would go to the next in Remainder; and there is a 
known Diverſity between the Lo2d purſuing a Cuſtom, and one ating 
by a bare Authozity; the one has Authozity and Intereſt, and there- 
fore may do leſs, the other has a bare Authozity without any Jnte- 
reſt, and fo2 that Reaſon cannot vary from it. 1 Inſt. 52. 
If it may be But ſuppoſe this Point were againſt me, at leaſt it will be good to 
good for the T. N. f02 his own Life, fo? that is leſs than fo2 His own and two 
Life of 7. N. Ives mo2e. 4 Co. 29. Ik by Cuſtom the Lozd may grant foz Life, 
he may grant durante Viduitate, tho' ſuch a G2ant were never made 
befoze; pet becauſe at moſt it can go no farther than Cuſtom war- 
rants, and that poſſibly it may determine ſooner, it is good, ſo far 
ok the G2ant as to go to him fo2 Life is good; and if the Wio2ds, 
Void Clauſe. and for the Lives of A. and B. be repugnant oz void, let them be re- 
jefed, fo2 a void Clauſe will be the lame as if it were not in at all. 
Hob. 171. makes a Difference where Tenant fo2 Pears grants all 
his Eſtate, Habend' after his Death, the Gzant is good, and Habend' 
void; but where all is one entire Sentence, as if he had granted 
his Eſtate after his Death, there the Gzant were all void: And ſome 
Books made the Difference where an implied Eſtate is granted in 
the Pꝛemiſſes, foꝛ that may be avoided by an Habend'; but otherwiſe 
pk ſexpzels Eſtate, as if Feoffment be to A. Habend'to him and his 
Nee void. ®7 Peirs after Death of B. the whole is void by the Habend'; and it 
may be Reaſon that where an Habendum may encreaſe an Eſtate, 
that it may likewiſe avoid it, if it be againſt Law; but here the Ha- 
bendum cannot encreaſe it, fo2 if it cannot make it but fo2 Life, Ideo 
not deſtroy it. 3 
of a Copphold There can be no Occupant of a Copyhold Eſtate ko; two Rea- 
Eſlate. ons: | 


QVide6Co. Che firſt, Becauſe there cannot be a Tenant of Copyhold, but by 


1870 7 56135. Surrender and Admittance. 


adjudged in Skcondly, The Statute concerning ſpecial Occupants, does not 


Intire Sen- 
tence. 
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2 3 extend to it, becauſe there were no Occupants could be befoze, and 8 
to Things that [Hat the making it now would turn to the P2ejudice of the Lozd, and 1 
lie in Grant, general Wl02ds of an 4 ſhall not be extended to Copyhold Eſtate : 


"here could be ik it MAY pꝛejudice the Loꝛd. 

\ noOccupancy. AS to the Objection, That the Uerdif# does not find the Life of 
ral geil T. N. to continue: J anſwer, That ſhall be ſuppoſed to continue 
Power exceed. till the CONtrary appear; and he quoted ſome Caſes where one having 
Ld. Raym. d bare Power erceeding that Power, it ſhall be good koz what is 
1 * aa within the Power, and void fo2 the reſf, 1 Iuſt. 52, 258. Perk. 189. 

2 Vem. 3 Letter of Attozney to deliver Seiſin to A. and he delivers it to KA. 
Caſ. temp. W. and B. and good to A. and void to B. tho' the making of Livery is 
3-Mod car AS entire an At as the limiting an Eſtate can be, © 
in L. & Eq. | ED | 
352- Holt Ch. J. and Cur', It the Cuſtom be to grant a Copyhold Eſtate 
Pro, Lad fo2 thꝛee Lives, the Lo2d in Fee of the Bano? cannot exceed that, and 
for z Lug, a Loꝛd at Will of it may go ſo far, fo2 it is not material what Eſtate 
may grant for the Lozd has in the Manoz; and ſure he that map grant fo2 thee 
one. Lives, may grant fo2 one Life, as if Cuſtom be, that he may grant 

a Copyhola in Fee ſolummodo, pet he may grant in Tail, fo2 Life, 
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02 Pears, and here the thꝛee Lives is only the Extent of the Cuſtom, 
but not to bind a Man to the Fozmality of an Eftate fo2 thꝛee Lives. 


| The Cuſtom in this Cale conſiſts of thꝛee Parts: 


1. The Conſtitution oꝛ Creation of the Eſtate, viz. that it be by Hos di: Cut- 
Copy. | q tom conſiſts. 
2. The Extent of it, that it ſhall not exceed thꝛee Lives. 
3- The Manner of granting it, that if it be to thzee, that they 
ſhall not take jointly and in præſenti, accozding to the Courſe of the 
Common Law; but that the firſt named ſhall take all fo2 his Like, 
and the ſecond all fo2 his Life, and ſo of the third. 


Ik the Cuſtom then enables him to let fo2 thꝛee Lives, it will ena- va. co. 23. 
blehim to do it fo2 one; as if the Cuſtom were. to grant in Fee, he + + 
might leaſe fo2 Life, Remainder fo2 Life 02 in Tail, Remainder in r Ts. 56. 
Fee, koꝛ the Cuſtom is not to grant one entire Eſtate in Fee; if the Cro. Eli. 
Cuſtom be to grant fo2 Life, he may grant durante Viduitate, tho 373; (x 
that be another Limitation than fo2 Life: And generally where the : Roll. Abr. 
Cuſtom is to grant to thꝛee fo2 their Lives Habend' ſucceſſive ſicut — L. 
nominantur, there likewiſe the Cuſtom is, that the Tenant in Pol rant fer ano- 
ſeſſion may by the Surrender of his Eſtate defeat the Remainders. ther Limica- 
And the Chief Juſtice put a late Caſe in this Court, where upon a9.» 
ſpecial Qerdiit this Cuſtom was found, and the firſt of the thꝛee put- defeated by 
chaſed the Yano? ; and the Mueſtion was, Whether inaſmuch as Tenant. 
he had a Power to fruſtrate the two Uemainders by Surrender, he 
by his Purchaſe of the Mano? had extinguiſhed them? And there it 
was held to be no Merger oz Ertinguiſhment of the Eſtate, becauſe 
the Cuſtom of deſtroying the Remainders is confined to the Fozma⸗ 
lity of the Surrender, and the Purchaſe of the Mano, though it be 
between the Parties a Surrender, yet it ſhall not be conſtrued as 
ſuch to other Purpoſes, viz. to deſtroy the Remainders; and ff the If the Grat 
O2ant had been only to T. N. in this Caſe fo2 his own Life, that had kq><n 8 
been good; and if he had granted it to another Szantee, he would be ni, own Life. 
Tenant pour auter Vie; and why may not that be by the firſt G2zant 
as well as by mean G2ants ? J cannot tell; fo2 this is no Eſtate ca- 


pable of Occupancy; and if the firſt of the thꝛee commit a Forfeiture, 


he in Remainder ſhould not enter, but the L.o2d ſhould enter, and hold 


it during the Life of ſuch firſt Tenant, And as to the Objeckion, 

That the Heriot would be loſt, that is not ſo; fo2 the Lozd would rrerior not 
have a Heriot upon the Death of every Tenant, and upon the Death let. 

of T. N. here, and he is the only Tenant; and tho' he has none on 

the Deaths of the Ceſtuy que Vies, it is becauſe they are not Te- 

nants. And as to the Objeftion, That the Jury does not find the 

Life of T. N. it would be neceſſary to aver it in Pleading, but not 

in a Uerdi#; and we ſhall not intend him dead, eſpecially when the 


Plaintiff makes Title againſt him, and therekoze ought to alledge 


bis Death if the Truth be lo. 


But 
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ms N. ad But ſuppoſe T. N. had become a Bankrupt, and this Eſtate be 
Bankrupe, aſligned. Reſp. Suppoſe it were to thꝛee, ſicut nominantur ſucceſſive, 
Vid. 1 Danv. and the Tenant in Poſſeſſion became a Bankrupt, ſhall not the Caſe 
Abr. 631. be the ſame? Foz Aſſignee ſhall be Tenant pour auter Vie. And the 
Objeckion will be the ſame, fo2 this is a Conſequence upon the Inter⸗ 
p2etation of the Act of Parliament, and ſhall not at all pꝛejudice the 
Lozd; fo2 if the Aſſignee dies during the Life of a Copyholder Bank: 
rupt, there will be a Caſe out of the Cuſtom by the Tranſmutation 
Aſignee in no gf the Tenant by the Aﬀ of Parliament, and yet the Lo2d ſhall have 
berer Con” his Heriot; fo2 it never was the Intent of the Statute to put the 
Principal, Aſſignee in a better Condition than his Pꝛincipal, whoſe Eſtate he 
has, would have been in, no2 to wozk an Alteration of Tenement 
to the Pꝛejudice of the Lozd: This is ſuppoſing the Copyholder 
ſurviving ſhould not have it back again ; and if he ſhall have it 
again upon the Death of Aſügnee, during his Life, then the Lozd 
by oziginal Cuſtom ought to have Þeriot, and a ſubſequent Act of 
Bankruptcy ſhall not defeat Him of it ; and if the Copyholder had 
died, living the Aſſignee, and thereby his Intereſt determined as 
A ſome thought it would; Q. Who ſhould pay the Heriot? But upon 
this Point they ſeemed cautious ok delivering any Opinion, but 
reſerved themſelves till that Matter would come to be a Queſtion, 

ko they ſaid it was wozth Conſideration. RE 
A; Powell ſeemed to incline, That if Aſlignee had died, living the 
Copy holder. Copyholder, the Lozd ſhould immediately have the Land; koz the 
whole Jntereſt of Copyholder was veſted in him by the Statute; and 


Powys thought, that upon Death of Copyholder the Eſtate ofAllignce 


| would determine, tho' the Ceſtuy que Vies were living. 
No Occupant 


No Occupant Pere it was agreed, that if the Eꝛant had been to A. foz the Lives 


without a ſpe- Of B. C. D. and A. dies, the Lo2d ſhould have the Land again, tho 
cial Cuſtom. A gainſt his own Limitation, becauſe there can be no Dccupant of a 
Copyhold Eſtate without a ſpectal Cuſtom; and this would be no 
Miſchief, becauſe the Failer would be on the Side of the Gzantee 
only: Foz if Rent be granted to one fo2 thzee Lives, and he dies 
without Oiſpoſition, living Ceſtuy que Vies, yet Gzanto2 ſhall hold 
No Occupancy the Land diſcharged, becauſe Occupancy cannot be of a Rent, fo? 
ks Rent that only can be of Lands which paſs by Livery, whereby the Free⸗ 
chars. hold paſſed, and ſhall not revert again till Limitation be determined, 
Per Cur, The AND it is fo2 the Sake of a Præcipe of a Stranger; and per tot' Cur, 


Grant good. The G2ant held Good. And the ſame Dbjetton of Bankruptcy might 
++ be made in Ven & Howel's Caſe. 


Leonard and Stacy, at Guildhall, coram Holt Ch. J. 


54 ÞE Caſe was: A Cheat bought a Quantity of Goods from 
m poſtea the Defendant upon Credit, and ſold them to the Plaintiff: 


1 The Dekendant dilcovering that he was catched, and that the Goods 
plevin upon 
Defendant's were come to the Plaintiff's Warehouſe, takes out a Replevin out 


1 of the Sheriff's Court in London, and with ſeveral others takes the 


Goods 


— * 
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Goods again, and fo2 this the Plaintiff bzought Treſpaſs. And in 
this Caſe, Holt, Ch. J. ſaid; 


1. That in Replevin, if P2operty be claimed, and notwithſtand- Vide pott 81, 


ing Party replevies, Treſpaſs will lie, and the Claim o2 Notice ok Su 
P2operty ſhall be the ſole Iſſue. 1 

2. That whereas ſeveral are declared againſt, and ſome under an Vent 127. 
Simul cum, to take of the Evidence of thoſe that come under the Si- * 
mul cum, ſomething muſt be pꝛoved againſt them, and likewiſe Endea⸗ 
vours uſed to take them, as P2oceſs taken out againſt them, 8c. 

3. Ik Treſpaſs be againſt two oz moze, and one demur, and another 
pleads to Iſſue, the Damages aſſeſſed upon the Iſſue ſhall affect him 
that demurred, if the Oemurrer be ruled againſt him: So ik Treſpaſs 
be fo2 bꝛeaking Houſe, and entering into a Cloſe, againſt one who 
pleads Not guilty as to one, and demurs to the other, there the 
Jury muſt find Damage ſeverally fo2 the Not guilty, and conditional 
upon the Demurrer: So if there be two Defendants, and they vary 

their Pleas as to the Parcels in the Declaration. Some of the 
Defendants here would give Evidence, that they were no farther 
concerned, than as Appꝛaiſers to appꝛaiſe the Goods. To which the 1. _— 
Chief Juſtice anſwered, There could be no Appzaiſement in Replevin, in Rerlevin. 
and if there could, that however here the Taking being to2tious, he, | 0 
deing there all the while, would be guilty of it; beſides, if the Law 0 
gives a Yan a Licence fo2 the doing a Thing, in Treſpaſs you muſt pleadea. 
plead it, and not give it in Evidence upon Not guilty. | 


. EE Cod ESE OO IE CORES — 
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Barber verſus Dennis. 3 Salk, 68. 
C. ö 


1 CUidow of a Materman, who, as was ſaid, by the Uſage An Apprentice | 
of Waterman's Hall may take an Appꝛentice, had her Appzentice . | 
talen from her, and put on Board a Queen's Ship, where he earned vide ante 58. | 
two Tickets, which came to the Oefendant's Hands, and koz which Cal. temp. W. b 
the Miſtreſs bzought Trover: And it was agreed, the Aﬀfon would 5 | 
well lie, if the Appꝛentice were a legal App2entice, fo2 his Poſſeſſion 
would be that of his Maſter, and whatever he earns ſhall go to his 
Paſter. But it was objefted, 1. That the Company of Matermen extends not to 
is a voluntary Society, and that, being free of it, does not make a Freedom of | 
Man free of London: So that the Cuſtom of London, fo2 Perſons ©" | 
under One and twenty to bind themſelves Appzentices, does not | 
extend to Watermen, which was agreed by all. Then it was ſaid, 7 
The ſuppoſed Appꝛentice here was no legal Appꝛentice, ff the Inden⸗ | | 
tures be not enrolled purſuant to the At of Parliament of 5 Eliz. — 
and if he were not a legal Appꝛentice, Plaintiff had no Title. But r | 
Holt, Ch. J. ſaid, pe would underſtand him an Appꝛentice 02 Servant Ticket, &c. 
de facto, and that would ſuffice againſt them being Tarong-doers, 


Note; In another Caſe, which was Aton of Covenant againſt 
an Appzentice fo? leaving his Service, Holt, Ch. J. held theſe two 


Points : 
=: | 1, That 


a — —— — 
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If a Maſter Chat if a Waſter does licence his Appꝛentice to leave vim; he 


may recal his 


7 a 1 akter recal that Licence. 
Apprentice, 2. That if a Maſter bzing Covenant fo2 leaving his Service at 


wh ſuch a Cime, and Defendant juſtifies by Uirtue of a Licence at that 
Time, the Maſter cannot upon that Declaration give Evidence of a 
I caving him at another Time, fo2 there the Time is material, and 
is not like a tranſitozy Matter in Treſpaſs. 
Brigs verſus Collingſon, in C. B. 
Treſpaſs for T Beſpals fo? breaking Plaintiff's Þouſe, and entering into it, and 
ifs Houſe, taking and carrying ſuch and ſuch Goods to ſuch and ſuch a 


and taking dalue: Dekendant pleads Not guilty as to the bzeaking the Houſe, 
eve ge, AND juſtifies quoad entring, taking and carrying away the Goods fo? 
Caſ. temp. that K. is an antient Bozough, in which there is an 1 Court 
1 to be held by Gertue of Letters Patents, & conſuetud Cur præd', 

115,410,465, very thꝛee TUeeks on Thurſday ; and that it has Conuzance of all 
I 539 902, LENS and "Pear J. S. vid 1 &c. * N 115 925 ſuch 
34:4 a Day and Pear did there levy a Plaint fo2 151. againſt the 
x 41100 car, Plaintifffo2 a Caule ariſing within their Jurisdiction, found Pledges, 
in L. & Eq. and made Pꝛoteſtation to follow, &c. That thereupon a JÞ2zoceſs was 
Stra.637,820, directed to Defendant to ſeize his Goods and Chattels, in ozder to 
509, 1184. bzing him to appear; that by Qirtue thereof they did attach him by 
In his Goods and Chattels in the Declaration mentioned, and them 


ferior Court (afely kept to the Intent to compel an Appearance: and on De⸗ 
for Appea - MuUrrer to the Plea, Carthew took ſeveral Exceptions: 


rance, but an- 
ſwer not to the carrying them away. Vide Co. Lit. 145. 3 Lev. 281. 


They ſhew the Court to be held by Letters Patents and Cu- 
nom. which is repugnant. 


Obj. Yirruce 2, E t is (aid to be held accoꝛding to the Cuſtom of the laid Court, 


dias, if tra-. which fs abſurd ; fo2 it ſhould be, by Cuſtom of the Gill oz ozough 


verable. in which it is held. 

3. It is not ſafd, the Pꝛocels was delivered to them, ſo as they 
might execute it; and the Virtute cujus is not traverſable, and there- 
foe in all Pleadings where the Sheriff juſtifies by Uirtue of a Mrit, 

Delivery of he alledges, that befo2e the Execution the Writ was delivered to him, 


Writ. and the Virtute comes after, otherwiſe any Body might take upon 


himſclf to execute a Writ ſued out, tho' not delivered to him. 

4. The Attachment ought to be moderate and reaſonable, as to 
the Qalue of 12d. 18 d. 02 25. at firſt; and if he did not appear upon 
that, to Double that infinitely, and here they have taken all the Par- 

ty's Goods; ſo that if we had come with Affidavits of this Oppꝛeſſion, 

you would have grauted an Attachment koz the Abuſe ; and if one 

Licenceof uàbules the Authozity the Law gives him, he is a Treſpaſſer ab initio. 

Ys Wy 16 fo2 the Diverſity is between Licence of Law when abuſed, and actual 
747. i” Licence of the Party. Vide 8 Co. 146. Carpenter's Caſe. 

5. We charge them in Occlaration with having taken the Goods, 
and carried them away; and they juſtify only the Taking, and ſay 
nothing as to the carrving away, 


; | 6. Though 


—_—— 
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6. Though they were aware, they muſt ſhew a Return; fo2 when- So - ; 
ever the Sheriff, oꝛ Officer to whom the UWlrit is direted, will juſtify gews. © 
under it, he muſt ſhew a Return, otherwiſe ik under Bailiffs to She- 
riff. Cr. Car. 446, 447; and here they only ſap, Debito modo retornat', 


which might be if they had returned Nulla bona : And Court could 
not make them mend 02 change it. 
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Prat contra. As to the firſt Exception; Me ſhew the Court was N 
held by ſeveral Letters Patents, and we need not ſhew by what King po), 4.” 
o2 Queen, 02 the Date of them; and as to conſuet' without tempore 
cujus, &c. it does not imply a Pꝛeſcription, but only an Alſage. 

Objection, Not ſaid the Pꝛoceſs was delivered to Defendant. 

Anſwer. We are upon a general Demurrer, and we ſay it wag Genera! De- 
direted to us, and that by Uertue of it we ſeized them, which is 
impaſüble to be true if it were not delivered to us. 

_ Objection. But they ought not to take ſo much. 

Anſwer. The P2oceſs is to attach him per Bona & Catalla ; and 
the Law does not define how much they ſhall take; and it is in 
Plaintift's Power to have all by giving an Appearance, and they 
are only to be a Pledge fo2 his Appearance in the mean Time. 

Objection. We ought to make a Return true, and we have ſo done; 
fo2 when we confeſs that we have taken the Goods, and alledge a . 
Return Debito modo, that muſt be accoꝛding to Truth. _ 

Trevor, Ch. J. Pou have not anſwered the carrying away, lo it Goods oughe 
is not within your Not guilty, no2 admitted by pour Juſtification ; per to have 
foꝛ if you juſtified the carrying them away, perhaps you would have away till Fai- 
given them a new Cauſe ok Demurrer, fo2 they ſhould not have car- lure of Ap- 
ried them away till Failure of Appearance: As to the Exceſs, that Wee. 
will not make it a Treſpaſs, fo2 that is only an Jreegularity ; and 


your ſaying in the Declaration, that they were of luch Ualues, is 
nothing. | 


Cur' accord, and ſeemed ſtrong fo2 the Plaintiff fo2 Want of An⸗ 
wer to Aſportation, but gave him Time till next Term to maintain it. 


Biſhop of Durham verſus Ladler, in B. C. 


EBT was upon a Bond, conditioned fo2 the Obligatoz's Sub⸗ Debt upon a 
miſſion to the Church: The Bond was given in the Year 1 
1693. and there being a general Ac of Pardon ſince that Time, the Submiſion, 
Queſtion was, Ahether fince that Act took away the Offence and “. 
Excommunication, it would not likewile diſcharge the Bond? And 
the Caſe of the Biſhop of Exeter and Sterling in my Lo2d Hale's 
_ Cime, now in Levinz's Reports, was remembered and ſald, That Vid. 2Lev.36.. 


there never was any Judgment upon the Roll ; and it went over to 
be ſpoke to this Term. | 


Michelſon 


— 


—_—  —— 
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Michelſon ver/us Cawſey, in C. B. 


ſcape upon J2 Aﬀtfon upon the Caſe, fo2 the Eſcape of one taken upon the 
Proceſs out of P2oceſs of an inferfo2 Court. Plaintiff declared, that he levied 
- _ a ]Alaint ſuch a Day, &c. That Pꝛoceſs iſſued, and was delivered 
28 to the Dekendant, who, Virtute thereok, took the Party at ſuch a 
Place, &c. and ſuffered him to eſcape, per quod, &c. 
And the Exception taken to the Declaration was, That it did not 
(ew by what Authozity the Court was held, and then the whole Pꝛo⸗ 
ceedings were void, and therekoze the Jmpziſonment was falſe, and 
the Eſcape no Offence 02 Injury to the Plaintiff : And fo2 this was 
3 Co. 143. Juoted Turner's Caſe, where, in pleading a Judgment in an inferioz 
Vide Vaug. Court, the Party was fo2ced to ſhew the Authozity of the Court, 
93, 94. and to give it Jurisdickion. And if ſo in a Plea in Bar, which is 
Cro. El. 489. Good to a common Intent, a fortiori it will be in a Declaration 
Cro. Jac. 15 which charges the Party, and therekoze muſt be certain to all In⸗ 
693025. ents: And here if there were no legal Court, oz if it wanted Ju⸗ 
Je. 451.  LiSDiftion, the Officer would be liable to an Action of faiſe Jmpziſon- 
Ld. Raym. ment, and likewiſe to an Eſcape. And it was laid, That it is eſſen-- 


1:+425-555' ttally neceſſary, let the Plaintiff be a Stranger 02 Pup, to give 


Caſe for an 


651, 
288. 5 the Court Jurisdiſtion. 
Caſ. temp. W. 


3. 598. Cal. temp. An. 50, 51. Stra. 873, 901, 951, 1226. 


ib tone. of To which Carthew anſwered with this Diverſity, that any who ts 


the Authority alt Officer of the Court, oz ads under the Authozity of it, and by 

of the Court. Conſequence ounht to ve conuſant of it, ougbt in Pleading to ſet it 
koꝛth; but Strangers, as the Plaintiff is here, need not do it. 2. The 
Plaint, Pꝛoceſs and Arreſt, are only Inducements to the Action, and 
the Eſcape, whereby, &c. is the Subſtance; therekoze it ſuffices if 
the Subſtance be well ſet kozth, and that is done here. And fo? 
this he quoted the Caſe of Hodges and Moyſe, 1 Cro. 45, 46. Beſides, 
he urged that this would be the Cauſe of Reverſal o2 Jrregularity, 

Vide poſtea. pet Sheriff could not take Advantage of it. Vid. Cro. El. 895. 2 Mod. 
195. and Gould and Stroud, Mich. 2 W. 3. in B. R. where, in an El⸗ 
cape againſt Sheriff, it appeared that the Aion was bꝛought upon a 
Judgment in Weſtminſter-Hall by an Adminiſtratoz, and that Admi⸗ 
niſftratton was committed to him by an O2dinary of another Dioceſe, 
ſo as ft was utterly void; pet Plaintiff had Judgment. 


I: tems he "Trevor, Ch. J. and Blencoe, conceived the Law to be, That wherc⸗ 

dus Kocher Eber one Juſtifies by Uertue of P2oceedings of an inferfo2 Court, oꝛ 

of the Court. Makes it a Sꝛound fo? an Action, he ought to ſhew the Authoztty by 
which the Court is holden, and that the whole Pꝛoceedings were the 
Siſt of the Action here, and if that were actually void, that the Plain: 
tiff ought not to have Judgment, tho'Dfficer cannot take Advantage 
upon Erro2 in Pꝛoceſs; but they doubted whether the Defendant, 
having taken upon himſelf to arreſt him, did not thereby make him⸗ 
ſelf liable to an Eſcape. But Tracy ſeemed to differ from them, 
upon the Authozity of 1 Cro. 46. and it was Cur' adviſare vult. 


Eodem 


- . 5 be 
i... la — — 
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Eodem Termino in B. R. 


Warren ver/us Matthews. 1 Salk. 357, 
| . 8. C. 
Per Cur. L. Gery Subject of common Right may fiſh with lawful Lavful Fic- 
Nets, &c. in a navigable River, as well as in the IA. R. 
Sea, and the King's Szant cannot bar them thereof, But the 25 
— * only has a Right to Nopal Fiſh, and that the King may ' 2 Salk, 
only grant. 
They alſo held, That let the Pꝛoſecution be never ſo malfcioufly —— 
carried on, yet if there be pꝛobable Cauſe 02 Gzound fo? it, no Aﬀfon 1 


_ fo2 malicious Pꝛolecution will lie. Vide 1 Salk. 14, 15. contra. cont. 
| . Raym. 


Bl, 377. 378, 380, 381. Vide poſt 216, 


7 
Saunders verſus Melhuiſh. Ante 16. 8. C. 
Elhuiſm had got an unknown Perſon to aſſume the Name of in Zefmen: 


Tenant in Poſſeſſion, and to perſonate him in receiving a De- nt of Pol. 
claration in Ejetment, and upon the uſual Affidavit tricked the fſon. 
Plaintiff out of his Poſſeſſion; and the Batter being made out by - temp; 
Affidavits, and even by the Affidavits of the two Comrogues, viz. he 13, 318. 
that delivered, and the other that received the Declaration, the 398, 445, 
Court o2dered Reſtitution ; fox no Man's Poſſefſton ought to be di⸗ , 
ſturbed upon the Affidavits of ſuch infamous Witneſſes. And Mel- 127. 
huiſh, the Plaintiff in Ejeſtment, attending, was committed to an- = Barnes 157, 
ſwer Interrogatozies; fo2 Holt, Ch. J. ſaid, When one is put to an- 5. en! 
{wer Intcrrogatories for a Fact fully proved againſt him, he ought to to anſwer In- 
anſwer in Cuſtody ; but where it is any thing doubtful, the Courſe is terrogatories. 
to put him to anſwer, that is, to bind him by Recognizance to anſwer. 
And in either Caſe, if they purge themſelves upon Oath, they are 
diſcharged; but they may be p2oſecuted fo2 Perjury if they ſwear 

kalſe. And if the Interrogatozies be not erhibited in four Days, 

by Courſe of the Court they are. diſcharged. | 


The Caſe of Elderton, Porter, and others. 1, Raym. 
| | 978. 8. C. 
1 op were taken up by a Warrant from my Lozd pigh Steward, Contempt 
. Treaſurer, Controller, and Clerk of the Green- Cloth, ſetting Marder 
kozth a Complaint made to the Board of Green- Cloth, of a fo2cible me Queen's 
Entry made by them into a Þouſe in Scotland- Yard, in the Queen's + 5 
| Royal Palace of Whitehall, riotoufly, and in Contempt of the Pzivi- „s. _ 
leges of the Queen's Palace, and without Warrant from the Green- 1 Vent. 169. 
Cloth. The Marrant was direted Portatoribus Virgarum Hoſpitii 1 — 
of the Queen, and they not giving Ball, were committed to Lovet, gate necet. 
Jo2ter of the Palace, to receive and keep them till they give Ball rium, chap. 
ko; Appearance at the next Seſſions to be held fo2 the Uerge, 02 till Ge 3 
he received further Directions from the Board of Green - Cloth; and Nen 18, 19. 


— being 22 ä 


155, 156. 
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Vide infra being bzought up by Habeas Corpus, Return was made of a Com- 
mitment fo2 the Cauſe afozeſaid, by the Perſons - afozeſaid, all 
which were returned to be Tuffices ok Peace fo2 the Uerge. 


1, Objeftion. Montague took theſe Exceptions: 1. The Warrant ſets fo2th an 
erty Kere Inkozmation made to this Board, without chewing what Board; 
Green Cloth. und if it had expꝛeſled the Board of Green Cloth, it had not mended 
the Matter; fo2 as ſuch their Power is only over the Servants of 
the Family, and over none elſe, even in caſe of Treſpals oz Blood: 
ſhed, 02 any other Beach of the Peace; fo2 that which gives them 
a Power is the Statute of 33 H. 8. c. 12. and therefoze they have 
no farther Authozity than that Act gives them. 
2. That the 2. The Queen did not then actually reſide there, no2 does it ſet 
Dread“ koꝛth that ſhe did, and it cannot be ſaid a Bꝛeach of Pzivilege, fo2 
there. two Reaſons: 1. The Queen's Honour is as much concerned that 
the Pꝛocels of Law ould be duly erecuted, as in the Pꝛivilege of 
All Privileges her Palace. 2. By the late Act of Parliament all Pzivileges are 
_ away, taken away; and thit At is to be conſtrued favourably in the Exe⸗ 
= cution of Juſtice. 
5 es 3. Ik it be ſaid, that they have Conuſance of it as Juſtices of 
a”, nog Peace, they ſhould have committed them as ſuch, and under a pꝛo⸗ 
353- 396, per Dfficer, as Conſtable, &c. 
heel 4. The Concluſion of the Commitment is not legal; fo2 it ſhould 
Commitment be, till they are delivered by due Courſe of Law, but this is, till 
as to Time. they find Surety for their Appearance at the next Court of the Verge, 


and not ſaid when that fs to be, oz that ever there will be any. 


The Privileges 5. They ſap, it was in B2each of the Pꝛivilege of the Queen's 
Court, but not what thoſe Pꝛivileges are, that the Court might 


ſet forth. 
judge whether this Fact be againſt them. 


Argument for Attorney General: Foz the Return, the Authozity of the Party 
the Return. cammitting never appears upon the Commitment, but always up 
on the Return, and that fs the right Map. 


Objection, They have no Power to commit as a Board. 
Anſwer. It is not neceſſary to enquire into their Power as they 
are a Board now, fo2 tho' they meet there about other Buſineſs, 
yet their being there does not make them ceaſe to be Juſtices of the 
Peace, and they have their Seftions fo2 the Uerge, and the Commit- 
ment is, till they find Surety fo2 their Appearance at the next Sel- 
x Vent. 169. ſions of the Uerge. It never was the Intent of the late Statute 
28 * to expoſe the Queen's Palace to the Diſozder that often attends 
1 Mod. 56. Execution of Pꝛoceſs: And he quoted Jacob Hall's Caſe. 


vid. 3 hn. There needs not an Ac of Parliament to make a Palace, foz 
197} lt is the King's Right to declare a Royal Palace, and the Bꝛivi⸗ 


49  leges follow of Conſequence, and King William declared Kenſing- 
* +6. qo ton a Palace. 
cap. 1. & by ; R Warrants 


& vide Wilkins LL, /Ethelftani, p. 63. & Hen, 1. p. 245. 
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Warrants are not like Pleadings, as being made by Perſons of Commit- 
entruſted with the Execution of the Law, but have not the nice 124 1 
Knowledge of it. 7 . 

Commitment till he find Bail, oz Commitment generally fo2 commitment 
Want of Bail, is the ſame; fo2 whoever is committed koz Mant ti! Bl. 
ok Ball, is in Truth committed till he find Bail. 

Mhere⸗ever there is a Palace, the Pꝛivilege of a Palace is in⸗ 
cident to it, whether there be an aftual Reſidence oz not; and the 
At of 33 H. 8. c. 12. was needleſs, tho' it makes this Caſe the 
ſtronger, and that Statute ſetting Limits to Whitehall, ſhews 
there are local Pzivileges belonging to the Palace; and what can 
they be if not that ſomething may be lawfully done elſewhere that 
may not be \a there? And this being in the outward Part of the 
Palace makes no Difference, fo2 they ſhall ſet no other Bounds 


to Paivileges than the Act has done here. 


— 


n 


| | | 
Holt. Ch. J. It need not appear in the Warrant oz Commit- Upon the 
ment that they were Juſtices ok Peace, but is always upon the urn. 
Return, and theſe Fellows are very wilful, fo2 either they are 
right oz w2ong, and why may not they find Bail, and have the 
Matter determined legally? There is a Commiſſion of Oyer and 
'Terminer, and a Commiſſion of the Peace fo2 the Uerge; and the 
Low Steward has only a Commiſſion fo2 the Pouſhold. The 
Matter therefoze will be only this, Whether this being done with- The chief 
in the Queen's Palace, and not laid the Queen was aſtually re- Matter, what, 
ſiding there; that is, Whether the P2ivilege be not confined to | 
the Reſidence? And another Queſtion will be, in caſe it be con⸗ 5 
fined to a Reſidence, UWlhat will amount to a Reſidence? Foz ſup- 
poſe the Queen were at Windſor, and a Murder committed at As to the | 
Whitehall, ſhould the Lord Steward judge of it upon the Statute dus“ kes 
of H. 82 Oz ſuppoſe it were now at Wincheſter? To which the 
Attozney put the Caſe of Burchett, 3 Inſt. 140. who killed his 
Keeper in the Tower: And tho' the King did not refide there, pet 
becauſe ft was in his Palace, his Þand was cut off firſt, and af- 
ter he was hanged. And tho' the Mozds of the Statute be, [Oz 
other Þouſe where the King is reſident,] thoſe Wo2ds are only to 
give the ſame Pꝛivileges to Houſes that are not Palaces during 
the King's Reſidence. | 
As to the Objetion, That they are committed fo2 not giving 
Security to appear at the Seſſions of the Gerge, and it does not 
appear that they have Jurisditton of it, we are judicially to take 17 no Juric- 
Notice of all Things belonging to the Queen, and by Conſe- _ ap- 
quence of the Power and Jurisdifion of the Seſſion of the Uerge *T 
of the Palace. 85 : | 
Powel. Sure the Mozds [Other Þouſes where the King re- 
lides] is only applicable to Þouſes, not Palaces, and ſure the If che Privi- 
Paivilege of a Palace is not confined to actual Reſidence; and he - holy or 
inſiſted on Burchett's Caſe afo2eſaid, and the other two Judges gence. 
ſeemed of that Opinion: And beſides, if it were confined to a 


4 — Reſidence, 
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Reſidence, the Queen's Secretary of State keeping his Dffice 
here, would be good Evidence of a Reſidence. And Powell ſad, 
he had known Arreſts condemned koz being in Whitehall without 
Leave; and if Arreſt be in Weſtminſter-Hall, ſitting Court, it is a 
Contempt; and why may not it be the ſame if in the Queen's 
Palace, to the Diſturbance of the Queen oz her Servants? And 
the Conſequence might be very dangerous, to ſuffer a Number of 
Fellows in a rude Manner, under Colour of Pꝛoceſs, to enter 
into the Queen's Palace. Jt is true, we do not know in this 
Court that Green-Cloth have Jurisdition here, but they are re- 
turned to be Juſtices of the Peace, and we know there is a Com- 
Offs: of miſſion of the Peace, and of Oyer and Terminer, fo2 the Uerge, 
Kalte which have Power to puniſh Riots, Treſpaſs, 8c. pe ſatd far: 
— e. ther, That the Parchal of the Queen's Þouſe is the Gaoler, and 
that the Commitment pꝛoperly ought to be to him; but perhaps it 
CS might be to the Pozter, in ozder to carry him to the Marſhal, as 
a}, &:. in this Court to a Tipſtaff, but ſtill the Commitment ought to 
be to the Marſhal, and their Authozity is to commit as Juſtices of 
Peace, and not as a Board, Jt is true, if the Commitment 
had been by them generally, we would have underſfood it to have 
been in that Capacity that they lawfully could do ft; but whether 
they have not tied it up to their Power as Board of Green-Cloth, 
ſo as to leave no Room fo? ſuch Intendment, is a Queſtion. 
Þowever, if the Commitment ſhould be bad fo2 theſe Faults, we 
may indeed diſcharge them of their pꝛelent Impziſonment, and 
bind them to appear at Seſſions of Green-Cloth; as if Commit⸗ 
Commitment ment be to New-Priſon, it is not lawful, as not being a legal 
nee. Gaol; yet we will not ſet the Party at Liberty, but commit him 
Power of legally by Uirtue of the Univerſal Power of the Court: And tho' 
B. R. this Pozter be not a pꝛoper Dfficer, we may remand him to him 
till we conſider - of the Matter, and ozder him to be bzought up 
| phe: HT Rule, and all Matters to ſtay in the mean Time as 
ny r | | 2 28 . 
Court re- And after the Return was filed, tho' they offered Bail fo2 their 
manded the Appearance here the laſt Day of Term, yet the Court remanded 
without Bait. them, and gave Rule fo2 the bzinging them up two Days after, 
and would not bail them in the mean Cime. , 


Note; The Chief Juſtice upon this Occaſion. ozdered the Re: 

co2d of Burchett's Attatnder to be bꝛought into Court, and it is 

.3 Inft. 140. Mich. 15 and 16 El. Ro. 2. and there is no Judgment there that 
Nota. his Þand ſhould be cut off, tho' the Chief Juſtice ſaid his Þand 
2 loſt. 549. had been in Truth cut off, and ſo is my Lozd Coke and Stow's 
14 & 5 AA Þiſto2y, and nothing further was ever done in this Patter that I 


F. rr have kound. But vide poſtea. 

174. 51 E. 3. | 

F. Coron. 280. Dyer 188. St. 25 E. 3. c. 1. and note 33 H. 8. c. 12. of ſtriking in the King's Court. 
3 Inft. cap. Miſpriſion. Philip Regale neceſſarium, 18, 24, c. 39 E. 3. 4, 35. Mich. 40 E. 3. 4, 34 
Plet. lib. 2. c. 23, Ryley plac. parl. 6, 7. 7. Aſſ. 49. Pryn on 4 Inſt. 18, 19. Cotton, &c. 1 Lev. 
106, 107. 1 Sid. 211, Cro. Car. 272. 


- BY | Overſeers 
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Overſeers of the Poor of the Pariſh of St. Andrew. 2 Salk, 525. 


J2 Odder of two Juſfices fo2 one's taking upon him the Dffice 17 Juſtices 

of Dverleer of the Poo? being removed; ſeveral Exceptions b Oo 
were taken againſt it by Montague: 1ſt, That it did not appear by e 
it that the Party was an Jnhabitant oz a Þouſe-keeper, and pou Vice pot 97. 
will not intend him to be either; fo2 it is not like the Caſe in 
Hob. 312. where a Man ſhall be intended to be in his Senſes, oz 14. Raym. 
a Witneſs credible, till the contrary appears: And the May were POP : 
fo2 the Pariſh to pꝛeſent theſe Officers to the Juſtices to be by 
them confirmed. 2. Exception was, The Ozder appointed him 
Overſeer of the Pooz of that Part of the Pariſh that lies in Mid- 
dleſex, (fo2 the Pariſh of St. Andrew extends both in London and 
- Middleſex); and fo2 this the Caſe of the Houſe of Correction fo2 
Black-heath was relied on. And the Court ſeemed to think the 
Appointment ought to have been fo2 the whole Pariſh, but after 
they might oꝛder him to ineddle only with uch a Diviſion. 


Note; Per Holt, Ch. J. at Niſi prius, ut audivi, this Difference Indiamene 
was taken: Ik a civil Acton be b2ought as Trover fo2 Goods, at * 
ter Recovery, you may indi# him koz Treſpals oz Felony koz the Trovir? or 
ſame Taking, becauſe the Offences o2 Cauſes of Action are of a ns: 
different Nature, the one civil, and the other criminal; but if the 3, "Ig 
firſt P2oſecution had been criminal, as an Indidment fo2 Trel⸗ .. 
paſs, &c. and the Crime appears to be Felony, there vou can- 9 
N not have Qerdit o2 Judgment on the Jndiment fo2 Treſpaſs, EO 
tit being the inkerioz. And this, he ſaid, had been adjudged in 
Ny. Luttrell's Caſe. 


Jordan wer/us Thomkins. 1, Salk. 25. 


5g ib. 22, 


Sh Ndebir aſſumpſit fo2 Meat, Dꝛink and Lodging found fo? a third Ly. rs. 
| Perſon; and moved in Arreſt of Judgment, that ft would not 77 — 
lie, but a "ſpecial Action upon the Caſe. But per Cur', Jt lies % lies for 
againſt him upon the Contra; as if A. deſire B. to cure the IÞozſe Piet fund 
of C. and that he (A.) will pay him ſo much, an Indebit' will lie perſon. 
againſt A. and only againſt him; but they agreed it would not lie Hob. 2:6. 
fo2 Money won at Play, but a ſpecial Aſumpſit; and the Plaintiff 5, Ven. 6. 


1 Ray m. 302. 
bad Judgment. Vide poltea. 


Per Cur'. If one give a Warrant of Attozney to confeſs a Judg: 


ment fo2 the ſaving Bail harmleſs, tho' the Debt be not paid, he 
cannot ſue Execution bekoze Damnification. 


8 Smith 


ll — 


—_ 4 
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Smith ver/us The Mayr and Aldermen of London. 


If Prohibition MN E Who had been bꝛoke, and run away beyond Sea, had con- 
rap ſigned Goods to thee Perſons here fo2 the equal Benefit of 
ance of a zd his Creditozs, two whereof were his Conſignees, and ſet up a 
—— Truſtee fo2 them to attach the Goods in London; the third Con⸗ 
8 ſignee, to whom nothing is due, offered to appear, the other two 
would not appear: And the Court would not receive the third 
Man's Appearance without he appeared fo2 all, which he could 
not juſtify doing, having no Warrant fo2 it: And now a Pꝛohibi⸗ 

tion was moved fo2, becauſe they refuſed his Phea. 


When Bill of Holt, Ch. Juſt, Ik they refuſe your Plea, your Map is by 
wxceprions or Sill of Exceptions; if they pzoceed otherwiſe erroneouſly, you 
1 Salk. 288, May Have a Crit of Erroz; and we are not to p2ohibit inferio2 
289. Courts becauſe they proceed againſt Law, fo2 in that Caſe the 


Law gives another Kemedy, 


Proceſs upon Upon an Attachment of Goods there goes a Sci' fa' by way of 
an aac. Oarniſhment, and two of the Sarniſhees will not appear; the 
— third offers to appear and plead, but is not admitted without ap⸗ 
See Skinner peating fo2 all. Sure this Courle is of very ill Conſequence, 
dt 8 and here we can have no Bill of Exceptions, becauſe we are not 
W. z. 213, in Court till Appearance; and they will not ſuffer us to appear, 
249, 320 though Bill of Exceptions be always of Matter not appearing of 
326, 17 Becozd: And the Court were ſtrong againſt the Cuſtom to com- 
No C-rtirari pel one Garniſhee to appear fo2 the reſt; and here they ſaid, There 
in this Cale. cguld be no Certiorari, becauſe they could not pꝛoceed in this 
Court acco2ding to the Cuſtom of London. 


He may wage And Dee, the Common Serjeant, ſaid, That in ſuch Caſe, if he 

bi- Law put in Bail, and waged his Law atone, that would have diſffolven 

alone, Ge. the Attachment: This Caſe was put: Ik Præcipe be bzought 
againſt two, and one of them appears, and takes the whole Tenancy 
upon Himſelf, and traverſes the other's having any Thing, and 
pleads in chief, he may do it: And Cur' adviſare vult. 


Domina Regina verſus Ball. 


If Excommu- E was charged in the Sheriff's Cuſtody upon an Excommu- 
nicant eſcapes. nicato capiendo, and committed to the Fleet charged there- 


_ 5 with, and krom thence by Habeas Corpus to the King's Bench, where 
Jes he was ſuffered to eſcape; And what could be done, was the Que⸗ 


Caſ. temp. ſtion. And firſt it was agreed, That if the firſt Writ were not 
Sea. hol, returned, they might take a new one, and thereupon take him up 


Vid antea, de Novo; otherwiſe if it were return'd, 1 Roll. Rep. 174. And 
He may be here it was doubted, whether there could be a new Writ in caſe 


taken de nowo 
if no Writ . the 


returned, &c, 


ks, 


\ 
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the foumer had not been return 'd; becauſe by the Habeas Corpus Vide ante 21, 
and Return thereof here on Kecozd, it does appear he was in 374 63. 
Execution upon that Writ: It the Tſcape had been in the pꝛelent 
Marſhal's Time, we could make a Rule upon him to take him up, 

but we cannot do it now, the Eſcape having been fn kozmer Mar⸗ 

, ſhal's Time; becauſe if the Eſcape were voluntary, the fozmer Ecape in 
Marshal could not juſtify doing it himſelf, and let us conſider 3 wa 
whether we cannot make a Recozd of his having eſcaped, and — 
award a new TUrit, - And per Cur", Let it ſtay a little, and know 

whether the fozmer Writ be returned. 


Johnſon verſus Shepney. x Salk. 35, 

Ship being in Oiſtreſs on the Þigh Sea in her Uoyane 8 
A into Boſtock in New- England, and there 8 e dy Vide 5 bo 
the aſter fo2 Necefſaries , and being libelled againſt here, a Pꝛohl⸗ . 

bition was moved foꝛ, becauſe the Contraſt appeared tobe upon Land, Ship in Di- 
even on their own Libel. And it was urged againſt it, That if the tre pan ned 
Diſtreſs, which occaſions the Contract, be on Sea, tho the Things 1 Poier. 
be bargained and agreed koz at Land, (fo2 it is not to be ſuppoſed may be to a 
they can be had at Sea) in caſe of Pppothecation they have Juril⸗ 3 
dition, otherwiſe the Pꝛejudice would be intolerable to Naviga- 22 


tion. And Benſon gerſur Jeoffries, Hill. 96. was quoted. 22 
| 238. 

Holt, Ch. Juſt. When a Ship is in Diſtreſs in her Uoyage, and 8.4. 
hypothecated fo2 Neceſſaries, we allow the Admiralty a Jurisdiction, 3b 511. 
fo2 there is no other Way fo2 him to have Credit but that, and they vide Hob. © 
can have na Remedy by our Law againſt the Ship; and this Point 12. ace. 
was argued and reſolved by all the Judges in the Cale of Croſtwick & , 


c. 2.F. 14, 


cerfus Lowſely, 1 W. & M. Vide 1 Salk. 34. * 
Th i iſdicti | 3 Mod. 244. 
—— Ay has e Ld. Raym. 152, 577, 805, 806, 933. Caſ. temp. W. 3. 406, 511. 


And Powel added, That though in that Caſe the Libel laid the Vide Hob. 
Contrai to have been ſuper altum Mare, pet the Court took Notice 75; 2 
of it as done at Rotterdam; but being in the Goyage, and occaſion'd Vide f Year. 
by a Strels at Sea, it was held well enough within their Juril⸗ 52; 
dition; and that the Hypothecation of Ships is abſolutely neceſ- Ko, Pate 
ſary fo2 the Pꝛeſervation of Navigation; fo2 the Maſters have — 24h 
nothing elle to get Credit with, and they are the Only Court can ne 
give them Remedy: Ik a Ship in Harbour here in England be hy- 1 Ter. 6 
pothecated, they ſhall not ſue fo2 ft there; aſter cannot at any: Vent. 32. 
time ſell, but he may hypothecate fn Uoyage fo2 Meceſſaries: . 
the Libel being againſt the Ship and Party, the Court ſaid, They Prohibition 
would ſend a Pꝛohibition as to him, unleſs quatenus it is neceſſary pu 4* 

to make him Party towards the Condemnation of the Ship: And __ 
lo it was done, For Prohibitions to the Admiralty and other Mat- 
ters concerning that Court, ſee Caribery 26, 32, 166, 294, 398, 423, 


474, and 518. See alſo Skinner 59, 93, 230, 279, 334, 361. 
4 ; 


Day 
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17 1 : Day wer/us Musket. 


Treſpel * 1 in Time of King William, and ſo laid with a contra Pa- 
mode La cem of the pꝛeſent Queen; and this was ſafd to be a Delcrip⸗ 
Q. 4». tion ok the Treſpaſs, and an impoſſible One, and therefoze not good: 
Againſt which was quoted 1 Sid. 253. that Treſpaſs in two Rings 
IA. Raym. Reigns ought of Right to be laid contra Pacem of both; but how: 
79. ever, that was but Foꝛm. But Powel quoted the Caſe of Melwood 
and Leach, 7 W. & M. where it was held fatal: And the Court ſaid, 
That many Actions upon the Caſe fo2 Miskeazance are laid contra 


Pacem, and it is not w2ong to do ſo, as in Aﬀtons fo2 MNuſance. 


Tl! upon a And at another Oay the Court ſaid, That the Dmiſſion ok con- 

Pemurter- tra Pacem might be but Fozm, but being put in is a Deſcription 

alter Ver. Of the Treſpaſs, which is repugnant, and held that it would be 

dict. well after Gerdick; but it was on Demurrer, and therekoze fatal. 
Vid. 2 Ed. 4. 24. And the Plaintiff had Leave to diſcontinue up⸗ 
on Payment of Coſts, Vid. Stat. 4 & 5 Ann. cap. 16. 


Vide 5 Mod. | Batterſby and Marſh. 


304- 
. C. Laintiff in his Bill declared, and called himſelf a Gentleman 2 


Abatement to Defendant pleaded in Abatement, that he was no Gentle- 

an Addition man; to which Plaintiff demurr'd, 

man. | 

| Skinner 15: Per Cur), The Plea is good, being confeſs'd by the Demurrer; but 
Lo w_ it being after general Jmparlance, they put him to anſwer over. 

5 Mod. 304. Poſt 105. Ld. Raym. 849, 859, 1179, 1541. Caſ. temp. W. 3. 249. 1 Mod. Caf. in L. & 

Eq. 51, 52. 3 Wms. 65. Comyns 371. Stra. 556, 816. 


1a. Raym, Brough verſus Perkins, Trin. 2 Ann. 

992. 8. C. | 

Error upon W Rit of Erroz of a Judgment upon Nil dicit in Common 
7 Pleas, in an Aion b2ought againſt the Dzawer of an Jn- 


not proteſted. land Bill of Exchange: And now Raymond objefted, That ſince 


the Aﬀ# of 9 W. 3. no Damages ſhall be recovered againſt the 


14. Raym. Dzawer upon a Bill of Exchange without a Pꝛoteſt, and there⸗ 
Ai temp. £020 the Action lies not, here being none. 

W. 3. 309, . a 

310, 345. But Holt, Ch. Juſt. The Statute never meant to deſtroy the Action 

fo2 Want of a Pꝛoteſt, but only to depꝛive the Party from recovering 

| Intereſt and Coſts upon an Inland Bill againſt the Dꝛawer without 

Difference of Motice of Mon- payment by Pꝛoteſt; fo2 betoꝛe the Statute there was 

1 k this Difference between Fozeign and Inland Bills of Exchange: Jf 

ure 29 30. à Bill were Fozeign, one could notreſo2t to the Dꝛawer koꝛ Non-accep- 

tance 02 Non⸗ payment without a Pꝛoteſt, and realonable Notice there⸗ 

of; but in caſe of Inland Bill, there was no Occaſion fo2 a Pꝛoteſt; 

but if any Pꝛejudice happen'd to the Dzawer by the Non⸗ payment of 

O2awee, and that koꝛ Want of Notice of Non-payment, which he to 

| 2 9 9 | whom 
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19. Sackild cerſus Sheton. And Judgment was, Plaintiff Nil capiat * 


— — 
_—_— 


whom the Bill is made ought to give, the Dzawer was not liable; 
and the Wozws Damages in the Statute were meant only of the Da- 
mages that Party is at in being longer out of his Money by the Mon⸗ 
payment of Dzawee, than the Teno? of the Bill purpozted, and not 
of Damages fo2 the oziginal Debt: And the Pꝛoteſt was ozdered fo? Proteſt by Stat. 
the Benefit of the Dzawer; fo2 if any Damages accrue to Dzawer 3.3: f e. 
fo2 Mant of Pꝛoteſt, that ſhall be bozn by him to whom tbe Bill is Drawer. 
made; and ff no Damages accrues to him, then there is no harm Aue 209. 
done him; and Pꝛoteſt is only to give fozmal Notice that the Bill is 
not accepted, oz accepted and not paid; and if in ſuch Caſe the Da- 
mage amount to the Ualne of the Bill, there ſhall be no Recovery, 
but otherwiſe he ought not to loſe his Debt; but that ought to ap- 
pear either in Evidence upon Non Aſſumpſit, o by ſpecial Pleading; 
and the Af is very obſcurely and doubtkullp penned, and we ought 
not by Conſtruftton upon fuch an Act to take away a Man's Right. 
'Tot' Cur' accord”. 

Another Exception was, That the TUrit of Enquiry in Common 
Pleas is returnable Quinden' Martin', which is always on the 25th of As to Return 
November, a fired Day, and it is returned as executed the 25th of lg. 
November ult'; that is, on the Day on which it is returnable, and see Carthew 
that is Contradiſttlon. | 70, 362, 371. 


106, 107. 


ſextilis, and that it would be the ſame in Caſe of moveable Feaſts ; Almanack 
koꝛ the Diverſity between fired and moveable Feaſts is ridiculous ; Leong. 
fo2 if we judge of fired Feaſts by the Almanack, as that Book that po 45. 
takes the Diverſity admits, why not of the other? But the Alma- 160, 252. 
nack to go by is that annexed to the Common Prayer-Book : And Judgment 
Judgment affirmed per tot' Cur'. | £5; "3 affirmed. 


Preſgrove verſus Saunders. Mich. 2 Anne, in B. R. 1 Sal. 5. S. C. 


Intr. Mich. 1 Ann. Rot. 467. 


N Replevin fo2 ſeveral Things, as to ſome the Defendant pleads In Replevin, 
P2operty in Himſelf, and to others Pꝛoperty in a Stranger in De me. 
Bar; and it was objeed, That Pꝛoperty in a Stranger could not de lee 
be pleaded in Bar. 1 Vent. 249. 2 Lev. 92. But Holt, Ch. Juſt. Bar on Abate- 
laid, he remembered to have heard Hale make the Difference, That if Vid. poſt10 
P2operty be pleaded in Defendant, it may be eſther pleaded in Bar Ante 69. * 


per Billam, and Return awared per Cur'. Parker cer/#s Meller. 


Term. S Mich. 2 Anne, in B. R. 


Vide 1 Salk. 


69, 75, ä 
Poſt 160. 


When an A- 
ward is ready 


be delivered. 
Vie voſten Time; Nul Award pleaded, and Award ſet fozth, but not ſafd, that it 


160. 

1 Cro. 54t. 
Ld. Raym. 
247, 533. 
115, 988. 


Robinſon ver/us Calwood. 


EBT upon Bond fo? Perkozmance ok an Award, Condition 
was to ſtand to, &c. ſo it were ready to be delivered at ſuch a 


was ready to be delivered at the Time $ And per Holt Ch. Juſt. As 


ſoon as it was made, it was ready to be delivered, and ſo J remember 


it has been apjudged, but it ſtayed upon another Exception. 


Caſ. temp. W. 3. 512, 589, 635. 


Feoffment and 


Acceptance 


pleaded in Sa - 
tisfaction of a 


Bond. 
Carth. 238, 
347. 

2 Lev. 5 
Caf. tem 

3. 85. 

Ld. Raym. 
122. 

Stra. 426, 


615, 573. 


1 Salk. 89. 
ST 


Remittit by 
Attorney, 
Retraxit i in 


prop' Perſona 


Id. Raym. 


989. S. C. 


No Mandamus 
for an Appro- 


ver of Guns. 


Vide antea 
18. 


Petition to the 


5 Queen. 


William verſus Farrow. 


EET upon Bond laid in London, and Feoffment of Land in 

another County in Satisfaftfon thereof; and Acceptance there- 
of in Satiskaſtion in the lame Utll was pleaded in Bar, and fpecial 
Demurer, fo2 that the Acceptance was not laid in London: But per 
Cur”, They muſt lay the Acceptance where the Feoffment was, it be⸗ 
ing local; but if it had been a tranſitozy Matter, it ſhould not have 
made it kozeign by his Plea, and when ſuch Plea is local, it ought 
not to be accepted without Dath of the Truth of it: And Plaintif 
had Leave to diſcontinue upon Payment of Coſts. 


Lamb ver/us William. 


Ction was in Common Pleas upon ſeveral Damages: The At* 

tozney entered a Remittit damna as to ſome, and upon TUrit of 
Erro it was held the Atto2ney could well do it, tho' he could not 
enter a Retraxit, fo2 that muſt be Done fn Perſon. 


Vaughan wer/s end of Gun-makers in London. 


Ichardſon moved fo) a Mandamus to reſtoze V. to his Place of 
App2over of Guns, and ſetting his Mark of Appꝛover upon the 


Guns made by the C ompany: And he ſaid, That ſelling Suns not 


marked was a Fozkfeiture of their Charter, and that by a By-Law 


m_ by them they had appointed him an Appꝛover, but now turned 
him out. 


But per Cur', It is a Thing in which the Publick is no way con⸗ 
cerned, no? is there any publick Law fo2 it, therefoze out of the Rea* 
ſon of Mandamus ; but your May will be to petition the Queen, and 


ſhe perhaps will oꝛder the Attoꝛney Oeneral to bzing a Quo Warranto 
againſt them. 


Morley 
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Morley verſus Stacker. Vide 1 Salk. 
EET - 147, 380., 

CUarrant of Juſtice of Peace was given to the Defendant to levy Juftices War. 

Money by Diſtreſs, againſt one convicted of Deer-ſtealing ac- ae! 
coding to a late At of Parliament againſt Deer ⸗ſtealers: In purſu- to a Deer- 
ance whereof he diſtrained the Party's Cattle, and ſold them fo2 ſo fiealer. 
much abſolutely ; but bekoze he pald the Boney, he was adviſed that?“ 215. 
it was dangerous fo2 him to ſell the Cattle, fo2 it was doubtful Ve" a Doubt 


whether the Moꝛds of the Act did warrant a Sale: Upon this he — by 


comes to Morley, and pꝛokered him the Boney if he would ſecure Officer after 
him harmleſs, which Morley denied to do: Whereupon he undoes e. &* 
the Bargain, and reſtozeg/the Monep to the Buyer, and the Cattle 

to the firſt Owner. And now a Mandamus was moved fo2 to com- Aden, 


pel him to pay the Boney to Morley; and this was the moze ſtrongly ngen g. 
inſiſted on, fo2 that they could not charge him in any Aﬀton with- La. Raym. 


out giving the Warrant in Evidence, which was out of their Power 53552584, 
in his Cuſtody. | 990, 1196. 


And per Cur”, 1. It has been ſolemnly reſolved in the Caſe of the z del 1 K. 
King v. Speed, that theſe Moꝛds in an At of Parliament, To be le- 25, Brownl, 
vied by Diſtreſs, muſt be underſtood of Diſtreſs and Sale. 41. 

4 - That a Copy of the Warrant would be good Evidence in this 
aſe. 
3. If an Officer, who has Power to ſell, ſells upon Credit when Pefeodanc's 


he may ſell fo2 ready Money, he is thereby immediately charged to ging e 


ainſt the 


the Party for whom the Sale was. fficer. 


4. That in a doubtful Caſe it is hard to make an Officer ſell at 
his Peril. 

Note; In this Caſe, after the Warrant iſſued out, a Certiorari wag When a Cr. 
bought, and the Reco2d thereby removed up hither, and that could . binde 
not hinder the Execution; as if Writ of Erro2 comes to Common Execution. 
Pleas after Execution ſued out, the Return of the Ultit of Execution Vi ante 33) 
muſt be in the Common Pleas; and if Goods be taken in Execution?“ 
befo2e the Writ of Erroz allowed, after the Recozd is returned here vide poten 


above, a Vendition. Exponas ſhall go out of Common Pleas. 206, 208. 


5. That if in this Caſe the Warrant be not made returnable, the If a Warrane 
Officer is not bound to return it. packs 11% "a 
6. Ik the Tuftices made the Warrant returnable bekoze them, th 
the Recoꝛd of Conviſtion be after moved hither by Certiorari, pet they 
call the Conſtable to Account upon the Warrant. 
7. Jf befoze Certiorari comes Execution be done in Part, notwith- 
ſanding the Certiorari he may go on with it; as if Execution be out 
of Common Pleas, and Goods be ſeized befoꝛe Writ of Erro2 allowed, 


_ notwithſtanding Writ of Erroꝛ, they may pꝛoceed to Sale. Ik this 


were the Caſe of a Sheriff, we would compel him to make a Return, 
and would leave the Party to his Remedy upon the Return t And if 
a Conſtable will not return his Warrant, the Sellions may fine him; 


which 


— — 


"— 


84 Term. S Mich. 2 Anne, in B. R. 
oat ifche which indeed is no Remedy oz Satfsfai#ion to the Party; and the 
rot makea FLilchief is the ſame in caſe of a Sheriff, fo? if he will not make a Re: 
Return of his tut n to a Ficri facias the Court can only amerce him: And the Court 
Warrant, Se. would not grant a Mandamus, but left the Plaintiff to that Remedy, 

fo2 if we would grant a Mandamus, and he diſobey ft, we could only 


fine him fo2 the Contempt, and the Juſtices of Peace may do it as 
well. 


Releaſe to a 


woes A Releaſe was pleaded to a Writ of Error, but no Venue laid to 
but no Vine ECP it; and fo2 that a Dcmurrer, and Joinder in it, and all entered 
laid. on the Roll; but the Roll was not bzought into Court, 02 put upon 
* ante the Book of Rolls: And Eyre now moved to amend it: But per Cur', 
No Amend- It Cannot be, fo2 it is now a Reco2d by being put on the Koll; but if 
went of the it had been a Paper, it might be amended upon Payment of Coſts, 


x Salk. 5. S. C. Lord Banbury ver/us Wood. 
Ld. Raym. 
ated Intr. Mich. 2 Ann. Rot. 398. 


Demurrer to MN a Homine Replegiando, Mant of Addition to the Pluries was 
_ pleaded in Abatement; and on Oemurrer the Queſtion was, 
Addition in a CUhether this was within the Statute of 1 H. 5. c. 5. of Additions ? 
Writ He e. And that it was, it was argued, that Pzoceſs of Exigent lies upon 
Poſt rs 5 this Writ ; therefoze ft is within the very Moꝛds of the Statute, and 
Vide Cro. that Erfigent lies here, and did ſo at Common Law: Though it be 
—— 897- not expꝛeſly Vi & Armis, pet it is impliediy ſo, fo2 it is a Treſpaſs 
8 and falſe Impziſonment; it lies in a Writ of Deceit, tho' it be not 
Caf. temp. W. Vi & Armis, upon the ſame Reaſon : Vide 25 H. 6. 6. 2 Roll. Ab. 835. 
3- 211, 199: 11 H. 4. 15. And the Reaſon why Mrits of Replevin in the Regiſter 

are without Addition, is, becauſe that Book is much moze ancient 


than the Statutes of Additions. Vide 2 Inſt. 595, 665. 


But it is objefted, That there was no Capias in Replevin till 
25 Ed. 3. cap. 5 & 17. 

Anſwer. So it did not lie in Debt o2 Covenant till given by Ads 
of Parliament, and pet there muſt be Addition. 


If thisdifer And Holt, Ch. Juſt. at firſt inclined ſfrongly, that the Plea was 

hoe brag good, and would diſtinguiſh this from other Writs of Replevin ; fo? 

Cal. emp. w. here, he ſaid, the P2oceſs of Dutlawy iſſues immediately upon the 

3- 8, 36. Pluries homine Replegiando, which he affirmed to be a Withernam in 

its ſelf; but in common Replevin the P2oceſs of Dutlaw2y is not 

upon the Pluries Replegiari, but upon the Capias in Withernam, which 

iſſues upon the Sheriff's Return of Averia Elongat. upon the Pluries; 

ithernam in AND upon the Sherift's ſpecial Return of the Capias in W ithernam, 

this Caſe, and that is upon the Sheriff's Return of Nulla bona on the Withernam, 
chen Outlawry. there ſhall go a Capias againſt the Perſon, and ſo to Dutlawzy. 


But Powell contra. There is no Difference, fo2 in both Caſes 
the Pꝛoceſs of Dutlawzy is upon the Withernam, and not upon the 
oiginal Writ ; fo2 in a Homine Replegiando there ſhall go no Wither- 

f 3 nem 
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nam till Return of the Homine Replegiando : And as the firſt Wither- 

nam in common Replevin muſt be De Averiis, ſa the firſt in a Homine 

Replegiando ſhall be of the Perſon. | 
And at another Oay the whole Court awarded a Reſpondeat Ouſter, Re/pondear On- 

fo2 the Pꝛoceſs of Dutlawzy lies in a Homine Replegiando ; yet there / awarded. 

ought to be no Addition, fo2 the Pluries on which we held Plea here, 

is not the Oziginal in Replevin, but the ozinfnal Writ of Replevin No Addition is 

is it, which CUrit is Gicontiel: So if Replevin be removed by Re- rn ye 

cordare, tho upon Withernam thereon there will lie P2oceſs of Out- . 

lawy, yet there is no Addition accozding to the Statute z therekoze 

it is not the Oziginal, and therekoze out of the Statute. | 
2. There being no Addition to the firſt Replevin, the Pluries, which 1 Salk. 6, 

is indeed an Daiginal to us, muſt have none, becauſe it muſt not ; 

vary from the firſt Writ ; and the Statute of 1 H. 5. c. 5. is to be 

conſtrued ſtritly ; in an Aſſize, if the Defſeiſin be found with Fozce, 

there is a Capiatur againſt the Defendant, and Pꝛoceſs of Dutlawzy 

thereupon; yet becaule it is mixed, and not a perſonal Acton, it is 

out of the Statute, 


And Powell ſat, There never is an Addition to any Writ that is 
Cicontiel. 


Per Cur', Reſpondeat Ouſter. 


Inman verſus Crew. Vide 1 Salk. 
402. 


T* Doubt was, Whether it be neceſſary an Attozney ſhould concerningan 
be pꝛeſent at the Executing of a Warrant to confeſs Jydg- 4torney'sPre- 
ment by one under Arreſt by P2oceſs of an inferio2 Court? And it ce pana 


Warrant given 


was agreed, by — under 
; rr to con - 
1. That if one under Arreſt confeſs Judgment in this Court in ro 
Pꝛelence of a \wo2n Attozney of Common Pleas, it will be well, and » Mod. 1. 
lo vice verſa. | | | aLil 47,434: 
2. That tho' an Attozney be p2eſent, yet if there be Pꝛadtice in fa. Rm“ 
obtaining it, it will be ſet- aſide. 598, 345- 
3. Ik one under Arreſt by Pꝛocels of inferio2 Court, gives War: 2 J 6, 
rant fo2 conkeſſing of Judgment in that Court, we will not ſet it 18s. 
aſide, tho' an Attozney be not pꝛeſent. Sg | 2 Barnes 36, 


4. Ik one under Arreſt by ſuch Þ2oceſs gives Warrant to confeſs 8us 33e, 


Judgment in this Court, if an Attozney be not by, it will be ill. 526,807,639, 


718,882,902, 


5. Ik a Man be under Arreſt, and ſeemingly diſcharged by the Bat- 1 => ' 


liffs, with Deſign that he ſhould give a Warrant of Attozney to con- 
kels a Judgment, to ſtand tho' no Attozney were by, and to retake mages 
him in caſe he did not, gives Warrant koz confefſing of Judgment, 

it will be ſet aſide. 

6. Though ſuch Perſon be ralley diſcharged, yet if he has pꝛobable 
Reaſon to believe himſelf not to be diſcharged, and under ſuch Appze- 
henſions he gives a Warrant fo2 confefſing of Judgment, it will be 
let aſide, So if under Terro2 of * Vide poſt 163. 


Wigg 


— — — hs 
„* 
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75% . Wigg ver/us Rook & Ux. 
. ÞE Caſe upon the Repozt of Mꝛ. Clerk the Secondary, was; 
W. 3. 251. A Urit againſt husband and Wife, and an Attoznep on Sight 


Will. . f 
8 ig af of the TUrit undertook to appear fo2 them, but after would not do it: 


on an Attor- THEY Delivered a Declaration, which he received de bene eſſe, and 
* under- Judgment was entered koꝛ Mant of a Plea; and the Court ſet aſide 


42, 16. 
VidezLev.38. 
That Wife 

pr pet without an Appearance fo; the Mike too; and fo2 an Attozney to un⸗ 


by Guardian. Dertake to appear, and not to do it after, is a Contempt of the Court. 
1 Cro. 161. ; | 


2 Cro.10,250. 


3Cro.42,541- | Jevon verſus Turner . 

1 Keb. 241. | 

N WID Sci fa's were taken out with the ſame Teſte, but different 
599, 602. Returns; the one returnable in Quinden. Hill. and another 


6 000% . Craſtin. Pur': Though there were different Returns, and at conve- 
133, _ nent Diſtance, yet becauſe they were actually taken out at one Time, 
Two Sci” fac. it WaS judged wꝛong: fo? thus the Party would loſe the Benefit of 
Toe Ul. too two Sci' fa's, which the Law gives him. Per Cur'. | 

Carthew 468. A Sci fac' to revive a Judgment againſt an Executoz, mentioned 


9 firſt a Day of Appearance coram nobis ubicunq; but after gave Day 
ere the hr 


Sci fac. return. 0 Party to appear, ad præd' Diem apud Weſt, and it was now 
able «bicung; moved to amend it; but Court laid, That it being in the Mrit, they 
. Far could not do it of Szace o2 Favour, but would give Day to ſhew 
ui. Cauſe why it ſhould not be amended, ex werito Juſtitiæ; and the 


Plaintiff fo; his Expedition moved to quaſh it. 


Horner ver/us Bonner. Poſt 96. 


If Tithe for Rohibition was moved fo? upon the Statute of Ed. 6. fo? ſuing 


— — fo2 Tithes of barren Gz0und newly cultivated; but it was 
40d, . denied, fo2 two Reaſons : 


Vide poſtea 1. Becauſe the Suggeſtion did not alledge it to be ſuapte natura 
9; Rees: ſterilis. 


991. 2. That there was no Affidavit that it was pleaded below. 


If Party dies Ik a Man gives a Warrant of Attozney to confeſs Judgment the 


9 firſt Day ok Term, and dies, it may be well entered any Time that 
ment, &c, Term, accozding to Shelly's Caſe, and the Dean ok Salisbury's Caſe, 
1 Soy and many other Caſes. Per Cur. 


77. : 

2 Barnes It was ſaid to have been reſolved in the Caſe of the Queen and Wat- 
22 273. ſon, two Pears ago in this Court, and aſſo in one Caſtle's Caſe, 
Nolndiament That where an At of Parliament gives a particular Penalty, the 


where Statute 


zivesaPenalty, Marty (hail not be puniſhed by Jnditment : In this Caſe, the Ji:dii- 


Salk. 134. ment was ko; ſelling Ale without Licence, and it was quaſhed Niſi. 
. 10 The 
3 144. 


7 Cro. 36. Id. Raym. 682, 991. Caſ. temp. W. 3. 104, 446, 502, 634. Caſ. temp. Mac. 337. Fit G. 
47, 65, 66. Stra. 828. | 


— — * 4 — 2 > * m 
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The Queen verſus Glin & al. 
EP were indicked fo2 not pzoducing the Pariſh Books of Wherelaltices 


Rates befoze certain Juſtices of Peace appointed by the reſt gig cher 
to examine and make Oꝛders thereupon, and fo2 diſobeping ſuch Oꝛ⸗ Authority to 
ders: And it was excepted, That this was a Delegation of their Rur ag ch 
guthozity, which they could not do; fo2 tho' it were agreed, That ders, Ge. 
they might appoint ſome of themſelves to examine and ſtate the Mat⸗ Ms : Salk. 
ter to them, and then they to make Oꝛder thereupon, yet ſure they 374,899,787. 
cannot delegate the Power of making Dꝛder. 2d Exception was, | 


That Notice of the Ozder was not alledged, 


Holt, Ch. Juft. Jam not ſatisfied that they can ever refer the Era- by . 
mination of the Matter to a certain Number of themlelves, becauſe 14. Kym. 55. 
they are all Judges of the Fact, and therekoze they tranſa# it as Jud. 
ges in Court; but allow they may refer the Examination ok the Fact, 
and reſerve the Judgment to themſelves, pet doubtleſs they cannot 
give a Power to make Rates and Oꝛders. And it was quaſhed. 


| Cunmer ver ſus Milton, Pariſhes. -- attic. 
| | | $29. S. C. 
Child was bozn at Cunmer; the Father, while the Child was weren Set- 
under Seven Years of Age, removes to and gains a Settle- clement for the 
ment in Milton; and this was held a Settlement foz the Child: And gather gains» 
it was ſaid by the Court, That if a Father be ſettled in a Pariſh, and his Child. 
dies, and after his Uife dies in Childbed, he (hall be there ſettled. Pot 2:3. 


It Pzoceedings be ex Officio in the Spiritual Court; yet if they Fs 5 , 


Don't give Copy of Articles, they ſhall be pꝛohibited quouſque : Not- Caf. temp. W. 


withſtanding the Reſolution in Moor, per Cur', and granted Pꝛohi⸗ 5 
bition. It was in the Caſe of ——& Bennoyer. Vide Show. 158, 172. Comyns 86. 


Fareſl. 148. 1 Sid. 65, 332. 1 Ro. 80. 2 Ro. 318. Ld. Raym. 


41, 395s 
1332, 1473. Prohibition if no Copy of Articles out of Spiritual Court. Ld. Raym. 991. 


Domina Regina verſus Browne. 


E was indif#ed at Hull fo2 Foꝛging a Cocket fo2 quinq; Sarcinas Motion to ar: 
Lini, Anglice Five Packs of Linen Cloth; and this was removed ny — 
up by a Certiorari, and after Trial a Motion was made in Arreſt of 8 
Judgment, fo? that it was too incertain; and that it was urged that 0, &. 
much ſtronger Caſes than this had been adjudged good, as 2 Lev. . 
125. duas Sarcinas Canabis, Anglice two Bundles of Hemp, 1 Lev. 303. 
koꝛ Parcel of Thꝛead: Trover fo2 Study of Books; fo2 ft is enough 


lufficiently to deſcribe the Thing in which they were contained. 


Holt, C. Juſt. Detinue lies fo2 a Box of Writings, and if any of It is ſufficient 
them concern Lands, it will be pzudent to name it, fo2 that ſhall ouſt N 
the Oefendant of his Mager of Law; but it ſuffices that the Things cenain enough 
which it contains be certain enough; and ik any new Action be bzought, 
Defendant ſhall ſay, That a fozmer Aion was bꝛought fo2 the lame 


by the Name of ſo many Bundles, &c. and the Qucen had Judgment. 
3 Garden 


— 
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Ld. I 
. 
. Garden verſus Exon. 
and a. ER Cur', There ſhall be no Coſts fo2 a Defendant upon Judgment 
foo poop upon Demurrer to a Plea in Abatement, fo2 the Statute is to 


Defendant if be intended of a Judgment upon Demurrer upon the Merits of the 


he have Judg- Caſe ; fo; if there were Judgment of Reſpond' Ouſter fo2 Plaintiff, he 
ment on De- ſhould have no Coſts t Ideo a pari; and the Caſe of Thoms and 
murrer to. Lloyd was quoted, where the ſame had been reſolved befoze. 

ment. A Feme Covert was indifted by her husband fo2 poiſoning his 
2 Cows with bꝛuiſed Glaſs put in their Gzains; and ſhe was admitted 


Wife indicted in Forma Pauperis, though the Court ſaid, The husband could not 
by Husband, CQnvit het. | 


admitted in 


FormaPauperis. Ld. Raym. 337. Caf. temp. W. 3. 195, 196, 523, 609. 2 Barnes 106, 112, 120. Cal. temp. 
Mac. 63, 335, 336. Stta. 1005, 1120, 1207, 1167, 1237, 1272. 


Were it i a Per Cur', It a Perſon be in Execution fo2 a Fine, it is a Contempt 
nay ry fo2 any to charge him with a Civil Aﬀton without Leave of the 


ſoner. Court; but the Court will hardly diſcharge the Action, though they 
will puniſh the Contempt. 


IfaPerſonis Per Cur, It is a good Cauſe in an O2der of Seſſions to ſay, 
_- That the Party is likely to become chargeable to the Pariſh, o2 that 
ble toa Pariſh, HE does not rent a Tenement of 10 l. a Year; ant they may remove 
2 Salk. 491, any Man that does not rent 101. a Pear let him be woꝛth ever ſo 
49% 3't much, fo2 his having a Freehold of his own is fozeign ; and if he has 


any, it ought to come of his Side upon the Appeal. 


Note; Under this laſt Head may be reduced ſeveral Caſes lately an- 
judged, and which are now Reported in a Collection of Caſes and Reſo- 
lutions touching Poors Settlements and Removals, pag. 15, 24, 194, 
&c. VIZ. 

1. Their being likely to become Chargeable muſt be in the Adju- 

dication of the O2der, and not in the Recital only, except ſo averred 
by =p Juſtices. The Queen againſt the Inhabitants of Rockville, Trin. 
12 Anne. | 

2. It mult be direfly ſo averred, Therefoze are likely to becokne 
Chargeable, as we are credibly informed, is ill. Great and Little Wal- 
tham, Eaſter 1711. 

3. So whereas J. S. is likely to become Chargeable, not ſaying to 
5 Pariſh, is ill. The Queen againſt the Inhabitants of Bradford. 

rin. 1711. | 

4. Uhereas J. S. intruded into Roydon, and was laſt legally Settled 
. N is ill, it not being ſaid he was likely to become Chargeable. 

ill. 1712. | 
As to the Point of Renting 10 l. per Ann. See divers Caſes in that 
Collection, viz. Rudwick and Cheddingford, Mich. 1710. The Pariſh 
of Farnham, in the ſame Term. The Pariſh of Sedgemore, Eaſter J. 
1711. St. Saviour's Southwark, Mich. 1714, i.e. 1 Geo. So Northdi- 
bley, &c. Eaſter 11 W. 3. St. Mary Guilford & Cranley-Hill, 1721- 
St. Johns & Ampwell, Trin. & Mic. 1722 D E 
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Coram Holt, Chief Juſtice, 
Powell, | 
ws” > Fuſtices. 
Gould, J 


Domina Regina ver/us Guy. La. mega 


\ Mandamus was direfed to the Official öf- to ſwear fn 242942 is 


A. and B. Churchwardens of the Pariſh of------ To this wear in 

a Return was, That they were not duly choſen ; and now tata 

a Rule was made fo? a perempto2zy Mandamus, fo2 he ſhould vide Fareſl. 
have complied with the Mrit as far as he could, and have \wo2n * _ 
one of them, ik the Truth were that one of them only had been duly Cah. 178. 
choſen, oz elſe have returned, that neither of them was choſe. Vice poſtea 

But it was objefted, That this could not be done; fo2 by the . 

Cuſtom of the Pariſh the Parſon was to chuſe one, and the Pa⸗ objea. Upon 
riſhioners the other: And the Pariſhfoners inſiſted on it, That 8 
they ſhould chuſe two, and did pꝛopoſe two, and the Official could 14 Reym. 


not tell which of them two to ſwear. . 
. al. emp. 


W. 3. 9, 116. Caf. temp. An. 221. Caſ. temp. Mac. 12, 22, 23. t Mod. Cal. in L. & Eq. 338, 339, 
380. Stra. 52, 609, 686, 1246. 


Holt, Ch. J. Then yott ſhould have made a ſpecial Return, What Retura 
That the Pariſh claims a Right to chuſe two, and that theſe den de. 
Perſons had an equal Number of Uoſces, that the Parſon had 
choſe his Man, and ſo you could not ſwear either of the Pariſhi- 
oners Men; 02 if the Pariſh unanimouſly choſe two jointly, when vide 2 $all:. 
in Truth they had a Right but to chuſe one, that would be void 4 e. 
as to both; and in that Caſe you might return generally, That 
neither of them had been choſen; and ſo where two have an equal 
Number of Uotes. And at laſt, by Direction of the Court, it 
was conſented to, to try the 8 in a feigned Afton. 
| A A 


— — o_ verſus 


_— 
— 
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mn. 


Vide ante 30. 
Poſt 114. 


169, 178. 

Upon Juſtices N Inquiſition of Fozcible Entry was removed hither by Cer- 

CET tiorari, commanding the Juſtices to ſend all Inquiſitions of 

quiſition, and FO2ttble Entries made upon J. S. and the Juſtices returned an 

the evi, Inquſſition of an Entry made by B. upon J. S. and now Affidavirs 

— were offered to give the Court Satiskaction, That the only Jn- 
quiſition befoze the Juſtices was an Jnquiſition of a Fozce by A. 
and that the Pꝛecept was, to ſummon a Jury to fnquire of a 
Fozce againſt J. S. by A. and that they did not inquire of any 
other Fo2ce... . | 


verſus Cowper, a Juſtice of Peace. 


How to be Per Cur. e cannot hear Affidavits againſt the Return, which 
heard, Ge. (6 Matter of Reco2d, in oder to make Reſtitution, but we may 
; do it in o2der ta have an Inkozmation filed againſt the Juſtices fo2 
Action lies, this Abuſe: ©2, if the Return be falſe, you may have pour Action 
of Faile Keturn. And here Day was given to ſhew Cauſe why 

an Infomation ſhould not be filed againſt them. 


Holt, Ch. J. took this Exception to the Tnquiſition, That it 
| alledged the Party to be ſeiſed in Fee of a cuſtomary Eſtate ad 
Vide avtea, Voluntatem Domini, but did not ſay dimiſs' & dimiſſbil, 


Folt 266. S. C. Garibaldo verſus Cagnoni. 
r Came to Court to confeſs an Indickment koz an Aſſault upon 
4 „C. and as he was going Þome, C. gets him arreſted fo2 


Vide 1 Vent. the lame Aſſault; and upon Motion and Affidavit of this Matter, 
40a. 181. an Attachment Nil was granted againſt him, and befoze the Day 
Poſt 96, 173. he Diſcharges G. and now coming to ſhew Cauſe, the Rule was 
Comyns 411. ſet aſide, becauſe the Affidavit did not charge him to have Notice 
1,148, that G. came to Court to confeſs the Judgment, fo2 otherwiſe he 


» 8, 
278. go could not be in Contempt fo2 the Arreſt, 


verſus Catchmade. 


1 Sid. 464. a. Per Cur. IF a Contrait be fo2 four Pounds, and a Plaintiff, to 


— 1 1 give an Inkerioz Court Jurigdittion, will ſplit it into 
65,3. ſeveral Actions, a Pꝛohibition ſhall go. 
x Inſt. 118. a. . R 


Domina 
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Domina Regina verſus Corbett. Poſt 204. 


E Juſtices of Peace made an D2der upon the-Defendant, Juftices of 
that he ſhould pay B. ſo much Money fo2 Labour and Mot — 
done, without ſo much as ſaying that he was his Servant; and concerning | 

it was quaſhed: Foz, per Cur, this might be Carpenter's Wozk, Vase. 
&c. and the Juſtices have only Power in Caſes of Wages of s.. 
Statutable Servants, viz. Servants in Husband2y, and they 2 Salk. 475, 


would be very tender of quaſhing ſuch Oꝛders. . 
Mac. 68, T4. Raym. 820, 1305. Stra. 8, 1002. 


Sutton's Caſe. Ld. Raym. 
| 1008. 8. C. 
E had been Marſhal of the Court, and koz Mon⸗attendance Via Selk. 
another was (wozn into his Place, but (as the Court de⸗ — 50. 
clared) without Pꝛejudice to his Right to the Office, fo2 that was r. 
lekt to the Law. Now the new Marſhal, to get Poſſeſtion, makes Marſhal turn- 
a Foxcible Entry into the Pziſon; and Brotherick moved in Be- N e 
half of Sutton, that the Court, in regard of the Power they had dance, and 
over their Dfficer, would interpoſe, and quiet the Poſſeſſion till new Marſhal 
the Title were legally ſettled; and the rather, fo2 that it would ox" cg 
look diſreſpeftful in him to apply to an inferio2 Jurſsdi#fon to 
have an Jnquifition of Fo2cible Entry, and that the Juſtices would 
hardly dare to meddle in it, by reaſon of its immediate Depen⸗ 
dency on the Court: And tho' a new Darſhal were \wozn in, yet 
the kozmer was liable to all Eſcapes of Pꝛiſoners charged in his 


Cuſtody, and doubtleſs they would be many in this Dfſo2der. 


Cur. It cannot be diſreſpetful to us, that any ſhould uſe the 
Remedy the Law gives him. And here you would have us hold 
Plea of Fozcible Entry by Parol, whereas the Court has no ozi⸗ 
ginal Jurisdition of Fozcible Entry: Et currat Lex, fo2 it is a 
Queſtion of Right between two contending Officers; and as to 
the Inconveniency of Eſcapes, the Court ſaid, that he was ſo 
uſed to ſuffer voluntary Eſcapes, that they could not imagine he He feared no 
feared any Danger that Way, Vide Fareſly's Rep. 50. 2 


Jenkins & Ux' ver/s Plombe. Vid. poſtea 181. 2 Salk. 207; 


12 by Pusband and Mike Erecutrir, declaring, quod cum wife Execu- 
the Defendant was indebted to them ut Executor of J. S. fo2 ſo re. yo > 
much Money received by him to their Uſe as Executoz, he p2omiſed is accture 
to pay it, &c. Non atlumplir, And at Trial the Plaintiffs were non- as Executors, 
ſuited, and the Queſtton was, Whether they ſhould pay Coſts upon /®. 
the Statute of 23 H. 8. And per Darnell, Serjeant, They ſhall ; fo2 xF upon Non- 
this Aﬀton ts bꝛought by them in their own Right, and upon a Con- it, they fall 
4 | trait Id Ray. 
224, 443, 437, 1413, 865. Cal. temp. W. 3. 440. Vide poſt 181. 
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tract with themſelves, viz. the Receipt of the Boney to their Uſe, 
and in which they ought not, at leaſt need not, name themſelveg 
Executoꝛs; and the naming the Plaintiff Executoz when it is not 
of Neceſſity, ſhall not exempt him from paying Coſts. Vid. Latch 
220. Hutt. 78, 79. And fo2 a Foundation to this Diſtintlon, he 
relfed on the Book of 2 H. 7. 15. where the Difference is taken 
between an Aﬀion bꝛought upon the Executozs own Poſſeſſion, 
and where upon the Poſſeſſion of his Teſtatoz; and upon this he 
4 Mod. 244. would reconcile the Caſes in 3 Lev. 60, 375. 2 Lev. 165. It 
=, i Inſt. Erecuto2 bzing Trover fo2 Trover and Converſion in the Time 
wk of his Teſtatoz, 02 upon Trover in Time of Teſtatoz, and Con. 
verſion in his own Time, he ſhall not pay Coſts: So upon an 
Inſimul computaſſet with the Executoz foꝛ Debt due to the Teſtatoꝛ 
the Executoz ſhall not pay Coſts. 


7e 


If the Receipt Holt, Ch. J. Jf the Receipt were ſince the Teſtatoz's Death, and 
ee the hy Appointment oz Conſent ok the Executoz, there the Action muſt 
Death, &c. have been brought by him, not as an Executoz; fo2 the Receipt by 
his Appointment is a Receipt by himſelf, Then if the Receipt be 
without the Erecuto?'s pꝛevious Appointment, pet the bzinging this 
vide poſtea, Aﬀion is an Aſſent to the Receipt, and makes it a Receipt in his 
If to be Own Right: So that in either Caſe the Debt ought to be looked 
looked upon t1pon as a new Debt, contraied ſince the Death of the Teſtatoz. 
Debs, And this Receipt muſt be intended to have been in the Executo?'s 
own Time, becauſe the Receipt is laid to have been to the Execu⸗ 
toz's Uſe; and he concluded that there was no Room fo2 the Exe⸗ 
cuto2 here to declare as Executoz: It there be a Receipt by Appoint- 
ment of Erecuto?, it is immediate Aſſets in the Executoz's Þands, 
: Vent. 109, AND by bzinging this Aﬀton, it is in the ſame Manner. And if Exe- 
110. cutoz oz Adminiſtrato2 bzing Trover upon their own Poſſeſſion, they 
Trover upon ſhall pay Coſts. Pet there, if Adminiſtrato2 had called himſelf Ad- 
_ miniſtratoz, and it is ſo entred on Reco2d, and has Judgment, and 
Gon, he att After Adminiſtration is repealed, the Defendant would be relieved 
pay Coſts, hy Audita Querela, .becauſe it would appear on the Face of the De⸗ 
claration that he had been ſued under that now repealed Adminiſtra- 
vid. Sir Tho. tion. And the naming himſelf Executoꝛ here is not of Meceſſity, any 
Jones 170. farther than to ſhew how the oziginal Right came. If Executoz ac- 
Action upon COUNt with the Teſtatoz's Debtoz, indeed thereby a new Action ac- 
. with crues, but ſtill it is in the Right of the Teſtatoz, and no new Con 
eee” trait is made, but only an Alcertaining of what was due bekoze. Ik 
Judgment and Execution be in the Teſtatoz's Life, and Eſcape in 
Executoz's Time, upon a Nonſuit in Action by the Executoz fo2 this 
Eſcape, he ſhall not pap Coſts; but if he had Judgment and Exe⸗ 
cution in his own Time, and an Eſcape had happened, fo2 which 
he bzings an Action and is nonſuited, he ſhall pay Coſts. 


1 Vent. 109, Powell. Where the Thing ſued for is Aſſets in the Executors or Ad- 


* BER miniſtrators before Recovery, there they ſhall pay Coſts upon the Non- 


Aſſets, Se. ſuit: Oz when the entire Cauſe of Action ariſes in his own Time. 
And it was agreed to have been adjudged, that fo2 Rent accruing in 
2 


Executoz's 


— uu uw 
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Executor own Time, the Executozs nonſuited ould pay Coſts; 

as alſo that in Covenant with Teſtatoz, and Bzeach in Time of Vide Hob. 
Erecuto!, ſhould pay Coſts. Quære per me, It there be any Diffe- 283. 
rence upon this Account, between Covenant fo2 Rent upon Cove- | 
nant made with Teftatoz, and Debt fo2 Rent upon a Leaſe with 

him ? 


And it was agreed by the whole Court, That the Statutez by That che Sta- 


the Moꝛds thereof, does not diſtinguiſh the Caſe of an Executoz — 
krom any other Cale; but it was by an equitable Conſtruſtion re- Cue. 

ſolved ſo by the Judges fo2 this Reaſon, Becauſe the Nature o: 

Cauſe of Action does not lie in their Pꝛivity oz Knowledge, 

And Holt, Ch. J. laid, That it has been held, that if the Plain⸗ If the Plain- 
tif's Declaration were ſo bad, that the Plaintiff, in caſe be ob- ae lag 
tained a Gerdict, could not have Judgment, there, if he were ment after 
-nonſuit, he ould pay no Coſts; and therefoze this Aion being i. 
by Þugband and Wife upon the Poſſeſion of the Þusband only, 

10 that if there had been a Uerdif, he could not have Judgment, 
therefoze he could have no Coſts: But he ſaid, the contrary had 
been reſolved.” x Cro. 175. Hob. 219, 284. 

And the Caſe being moved again to Oay, and the Caſe of Elwis & Rue] 314. 
Mocato in this Court, Paſch. 2 Annæ, was quoted foz the Plaintiff, vide 11. 
which was ſeveral Counts by a Plaintiff Erecutoz, one whereof was eo. 
an Inſimul computaſſet, and being nonſuited, per Cur', paid no Coſts; No Coſts 
which Caſe was now again agreed, becauſe there was no new Cauſe " —_— 
of Aion, but a new Attton upon an Aſcertaining of an antient Cauſe, af Alen. 
which Aſcertaining leaves it ſtill a Debt of the Teſtatoz's. 

And it was agreed now by the Court, That the Caſe of 2 H. 7. 

15, was a good Foundation fo2 this Caſe, fo2 there it is agreed, ““ nad 
That Feme Erecutrir cannot give the Goods of her Teftato2 away the Wie, 
without Conſent of the Þusband, and if he conſents to it, then it Appoinunent: 
is he that gives it, ſo the Mike here cannot appoint one to receive 

this Money, but if he conſents, then it is his Appointment. 

And if an Erecuto2 appoint another to receive a Debt of his 
Teſtatoz, and he receive it, it is now the ſame Thing as if he 

had atually received it himſelf, and then it would be Aﬀets in his 

Þands, and by Conſequence appointing another to receive who 

will not repay, is a Devaſtavit. | 


And Holt, Ch. J. ſtrongly inclined, That the bꝛinging of this Aﬀtion 
was ſuch a ſubſequent Agreement as would make it Afets in his 
Hands krom that Time, by the Rule of Omnis Ratihabitio, &c. But 
he agreed no moze would be Aſets in his Hands than he recovered, 
and not as much as was received oz declared fo2, and even fo2 that 
he would not be liable till after Judgment, but immediately after 
Judgment, and bekoze Execution, he is liable: THhereas where 
one ſues as Executoꝛ, tho' he has Judgment, * till Execution, the 
Thing recovered is not Aſlets in his hands. And as if the husband 
had actually appointed the Dekendant to receive, he alone ought to 
bzing the Action in his own Mame; ſo here the Ratihabition amount⸗ 
ing to an Appotntment, he ought to bzing it alone: As if a Man 

entcr 
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enter into my Land, and take the Pꝛofits thereof, J may, if I pleaſe, 
charge him in Account as my Bailiff, though there never was any 
Paivity between us till the Aiton b2ought. | 
And where it was objefed, That if the bzinging the Action ſhould 
amount to an Appointment, then by bzinging the Action, the whole 
would be Aﬀets in his Þands befoze any Recovery. 
Nonſuit ſes Je anſwered, That would not follow; fo2 they being nonſuit, 
2 3 at the Matter is ſet at large again, and he has Liberty to ſte the 
S 6”  Nziginal Debtoz; but if he had Judgment, and no Execution, 02 
Vide Hob. ever like to have any, pet his bzinging the Action, and having 
1. polies. Judgment, would diſcharge the firſt Debtoz, and by Conſequence 
A Devaſtavit. be a Devaſtavit in him; fo2 by the Judgment he makes the Deken⸗ 
dant his Debtoz, who never owed any Thing to the Teſtatoz. 
2 Lev. 189. And he quoted the Caſe of Norden and Levit, Anno 77. which 
815, 4-22” was this: Executor bzings Trover koz a Converſion in the Life 
of his Teſtatoz, and the Party being arreſted and inſolvent, he 
takes a Covenant from him fo2 the Payment of ſa much Money 
in Satisfaction: And it was held, That fozaſmuch as this did 
extinguiſh the oziginal Cauſe of Afton, it was an immediate De- 
vuaſtavit, which Judgment was affirmed by the Þouſe of Lozds; a 
fortiori would it be in our Caſe, the extinguiſhing of the Oziginal 
Debt by Judgment againſt the pzeſent Defendant would be a De- 
vaſtavit, and upon Judgment, not the Adminiſtrato2 de Bonis non, 
| but the Adminiſtratoꝛ of the Executoz, ſhould fue Execution. | 
Coſts to be Ik Executoz loſe the Teſtatoz's Goods out of his Poſſeſſion, 
paid up®. and declares that he was poſſeſſed of ſo much Goods as Executoz 
1 Vent. 119. to J. S. and upon the Evidence it appears that they were his 
Hob. 288. gwn pꝛoper Goods, he ſhall be nonſuited, and pay Coſts. Vide 
Poſt 181. Hutt. 214, 220. 
Ik one as Adminiſtratoz bzing Trover upon his own Poſſeſſion, 
and is nonſuited, he is condemned in Coſts: After Adminiſtration 
Where Relief jg revoked, he ſhall by Audita Querela be relieved againſt the Coſts. 
* And this was the Caſe of Turner cerſu, Davis, 16 Car. 2. 
1 Mod. 62. And it was laid down fo2 a Rule, That where an Erecuto? 
» _—_ bzings an Aſtion in which he need not name himſelf Erecuto?, 
3 Web. dos. there if he be nonſuit he ſhall pay Coſt. 2 Cro. 361, 229. 
But Powell and Gould ſeemed contra, fo2 this was an Action ta 
make Aﬀets, and not fo2 the Recovery of what is ſo already; and 
immediately after the Receipt, there was no Aﬀets accrued to the 
Erecuto!. 
But Holt, Ch. J. ſaid, That in the Caſe in Cro. Car. 29. re- 
If no Aſets, poten to be Thzee againſt One, as it is in Hutton, is Two to 
no Cos. Two: However, he was of Opinion there ought to be no Coſts, 
78. fo2 the Mard never came to the actual Poſſeſſion ok the Erecuto?, 
Laich 22% and could not therekoze be Allets in him; as if Teſtatoz's Goods 
: 50, 101 be taken and converted after Death of Teſtatoz, bekoze they come 
Cro. El 403. to the actual Poſſeſſion of the Execntoz, they are not Aﬀets; and 
vide 3 ter. therekoze if he be nonſuit in Trover fo2 them, it were hard to' 
1 Vent. 109, Mike him pay Coſts, Et adjournatur. 


110. contra. 


2 Domina 
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I the Caption of an Jnquiſition of Fozcible Entry, it was ſaid, Motion to 
uratores jurat & onerat' ſuper Sacramentum ſuum, &c. , And to 2 an In- 
this Brotherick ercepted, fo2 that it does not appear what the Foce * 
Jury were (wozn to do, whether they were an Inqueſt of Jnquiry, try for Want 
02 a Petit Jury: And tho it might not be neceſſary to ſay, That ® — oa 
it was Ad Inquirendum pro Corpore Com': pet at leaft it ought 45 r 
appear that they were an Inqueſt: And the Court ozdered Pyece- 269, 26:, 
dents to be ſearch'd, „ 


1 Mod Caf. in L. & Eq. 65. Id. Raym. 215, 548, 1710. 


And Harcourt, at-another Day, infozm'd the Court, That moſt. 
Inquiſitions in King Charles 1I.'s Time that wanted theſe Wozds, 

Ad Inquirendum, were quaſhed. 

To which Holt, Ch. J. anſwered, That he had known Tnquiſitſons That this i 
quaſhed fo2 it; but ſince it was a particular Offence, and at the Suit Opa 
of the Party by the Statute, by his Conſent none ſhould ever be suit of the 
quaſhed fo? it; and in no Indiment is it ever ſaid what the Jury is Fay, Ge. 
to enquire ok, 'but only, Ad inquirend'pro Dna' Reg pro Corpore Com. 

And as to the Want of the Wozds, Ad 1nquirend', in Caſe of Petit 
Jury, you only ſap, Elect. triar' & jurat, without ſaying, Ad triandum 
Exitum: And here it fs ſaid, Jurat' & onerat' dicunt ſuper Sacr*, and 
it does appear that they were ſ\wo2n to p2eſent, becauſe there is no 
Iſſue joined; and the Reaſon why in Pꝛelentment at the General 
Quarter⸗Seſſions it is neceſſary to ſay,-Ad inquirendum pro, &c. is 
becauſe their Commiſſion is ſuch, and the Jury muſt enquire ac- 
co2ding to the Commiſũon; but here their Commiſſion is by a Sta- 
tute: And if ir were an Jndi#ment fo2 Riot upon the Statute of 
H. 4. it might perhaps be held well, without the Mozd Inquirend.' Inquiſtion 


And the Inquilition was confirmed per Cur'. conkraned. 
Parker ver/us Sir William PIEY 2 Salk. 626. 
E was taken up upon a Judge's Tarrant, fo; eſcaping out of 4; Ayn. 


P2:iſon, on a Sunday; and the Queſtion was, Whether this vide 5 Mod, 
being on a Sunday were ſuch Service of Pꝛocels as was againſt the 23. 40. 
Ait of 29 Car. 2. c. 7? And though the Court of Common Pleas con- king an 
ceived it was, and had diſcharged ſome fo2 that Reaſon; yet now Eccaper on 
the whole Court of King's Bench held this Taking to be in the prom mY 
Mature of a freſh Purſuit, that is, a further Fozce and Means nog law- 
added to a freſh Purſuit by the Ac; and it is no oziginal Pꝛoceſs; — 
ko a Commitment upon it is but the old Commitment continued th wg 25 
down, and the Gaoler 02 Party might have taken him upon a Pot 96, 154, 
kroch Purſuit upon a Sunday befoze this Statute, And Holt, . 
Ch. J. beſides ſaid, That if the Court relleve him, it muſt be © . 
by Audita Querela; fo2 it being on Sunday, is a Fat traverſable. 48, 606, 


But cæteri, Jf there were no moze in it, we would do it upon . 


1 Mod. Caſ. 
Dotion, but would not relieve in this Caſe. in L. & th 
Note; On an Eſcape out of either Counter, the Ation muſt 1 
againſt both the Sheriffs of London. Carth. 145. wn. $87. 


Lidford 
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328 1 Salk. | Lidford De ſu [} Thomas. 
1 Yre moved to have the Defendant Airborne out of Cuſtody, 
— fo2 that he had been arreſted on a Sunday by Pꝛoteſs out of 


Sunday with- this Court; but in Truth it appeared that he was taken without 
ng Warrant, any Warrant on a Sunday, and kept lock'd up till RY £Yo2n: 
Q. 2 Keb. ing, and then a Writ was got. 

777, 838. 1 

1 - Per Cur'. Tf you were impꝛiloned without a Warrant, you have 
396. DJ your Remedy by Falſe Impꝛiſonment; but then let them ſhew Cauſe 
Falſe Impri- whp Attachment ſhould not go againſt them. And it was ſaid by 
1 Mod. 56. Gould, That Attachments have gone frequently in ſuch a Caſe, 
Heel. 19. and ſo was the Rule here. 


5 Mod. 95. 
Arreſt. Holt, Ch. J. ſaid, That after Arreſt the Bailiff ought to carry 
Vid. pot173- the Party to the next Gaol, if he does not delire to be carried to 


"a 9% a Place fo2 to ſend fo2 his Friends. 


Vide 1 Salk. Per Cur.. Ik a Man be made an Officer by Act of Parliament, 
a and misbehave himſelf in his Office, he ts inditable fo2 it at Com: 
1 Keb. 933. mon Law, and any publick Officer is indiffable fo2 a Disbehavi- 
Officers in- gr in his Office. 


dictable. 

x all, 181. Domina Regina ver/us Dyer. 

S. C. 

Vide ante 41. A Exteption to an Jndiment fo2 an Entry into Land was, 
. That it was not ſaid to have been Manu forti, as the Moꝛds 


of Entry for ok the Statute are. But per Cur', At Common Law one was 
A inditable fo2 entering into Land whereinto his Entry was not 
7 gr icy lawful, tho' there was no Fozce; but Statute kozbids Fozce in 
610. entring oz detaining, even where Entry is lawful: And here they 


cal. 4%, would not quaſh the Indickment. 


Vide ante 86. Horner verſus Bonner. 
Tithes. Cit was fo2 Tithes A Pꝛohibition was moved foz, ſuggeſting 
if Prohibition O the Land to have been barren G2zound cultivated, and therefozc 
Ground. Olught to be exempted ſo long, &c. | 
Ante 86. 

| on n. Cur. Ik Land yield any Pzofit befoze, as Wood, &c. it is not 


within the Statute; fo2 it ought to be ſuapte * ſterilis. Of 
Tithes of barren Cattle, ſee Skin. 560, 561. See allo ibid. 51, 239, 
341, 356. Carth. 70, 455 264, 304, 392, &c. 3 

/ | 


Domina 


6ÿHwe 
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| | 2 Salk. 531. 
Domina Regina verſus Paroch' de Littleport. Vide "2:40 
| d. Raym. 
Awney ſome Pears befoze had been Overſeer of the Pooz of 1009. S. C. 
that Pariſh, and had disburſed ſeveral Sums of his own Wa- remove” 
ney fo2 the Relief of the Poo? befoze any Rate made: After, and be: an Overſeer 
foze the End of his Pear, he was turned out by the Juſtices of wise 
Peace, whereby he loſt the Pppoztunity of reimburſing himteit what cart. 118. 
he had advanced out of the Pooz's Money. And now a Mandamus 33. 430, 
was direfted to the Churchwardens, Overſeers, &c. to make a Rate son. py 
fo2 reimburſing him what he had been out of Pocket on Account of 2::,6;,: 239, 
the Poo2. To which they returned, That the Pariſh did never a- NIE 


gree to his Oisburſements, and that his Accounts were not allowed 261. 
by the Juſtices of Peace, 


Eyre, fo2 the Pariſh. 1. This Writ does not lie in this Cale; ach er 
but it ſhould be, 1ſt, To the Juſtices of Peace to ſettle his Accounts. 

2. Tho it be uſual fo2 Dverſeers thus to advance Monep, pet the 
Law gives them no Remedy to come at it again; fo2 the Statute 
does not enable them to charge the Pariſh with any Debt, but he is 
firſt to raiſe the Money, and then to employ it. And a Conſtable was 
bound to give Honey fo2 the Removal of Uagrants, and ſs were 
Sturveyo2s of Þighways under a Neceſſity of advancing Monep, 
yet they had no Remedy fo? it till 14 Car. 1. and W. & M. 

3. Ik there had been any Remedy, it ſhould have been againſt the re Pran. 
immediate Succeſſoz; fo2 you will not ſuffer an Examination upon a en“ 
a Fozcible Entry after thzee Pears Time, as was adjudged in 
Harris's Caſe. 

4. The Urit ought to have fired them to a Sum certain, and not 
to have left it to the Diſcretion of the Overſeers and Tawney. Vid, Vide ante 77, 
laſt Term, Queen verſus Chafey. ; *. 


Wells contra. When the Overleers have advanced Money fo2 the r pro 


Relief of the Pooꝛ, now they become in the Stead of the Pooz a 7: 
Charge fo2 ſo much to the Pariſh; and in caſe of a Baſtard-Child, 

they ſhall be allowed what they have laid out to the Midwife, oz 
Maintenance of the Child, befoze any D2zder made. And the Caſes 
objecked, where a Law was fain to have been made on Purpoſe koz 
Reimburſement, they are nothing like this; fo2 here the Pariſh is 

by the Law chargeable to the Relief of the Pooz, but there it was not 
chargeable by any Means. 


Holt, Ch. J. The Queſtion is, How the Law ſtands? The Statute 7-7, That 
appoints a Method fo2 the Relief of the JPooz, viz. That the Church- begun _ 
wardens and Overſeers, and ſuch Jnhabitants as they ſhall call to wrong Way. 
them, ſhall make a Rate: But here the Dfficer begins the w2ong 
Way, that is, advances Money without any Rate made; and this 
is the May to oppꝛeſs the Pariſh with two great a Charge: And if 
any ſudden Charge comes after E Rate made, there ought to be # x: 

C new 
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new Kate made fo? that, tho' J do not ſay but a Rate may be made 
How the or. after the Pooꝛ are relieved; but then the Oꝛder ought to be fo? levy⸗ 
der fora Rate ih the Money fo2 the Poo?, and not fo2 the Overſeer, tho' it is rea- 
og * ſonable the Overſeer ſhould thereout ſatisfy himſelf fo2 what he be⸗ 
ont, koze laid out; but ſtill the Overſeers muſt account with the Juſtices 
Vide 2 Salk. fo; what they bave received, and what laid out: And this is not like 


525-531-533- the Caſe of a Baſtard Child, fo2 there is no Method of raiſing, oz 


14. Raym. Of laying the Money out in that Caſe as is here. 
798 


Caf. temp. W. 3. 251, 212, 327, 559. Caſ. temp. An. 222, &c. 259. Caſ. temp. Mac. 104. 1 Mod. Caf. 
in L. & Eq. 338, 339. Stra. 983, 992. 


Powell accord. J would help you if J could; it is true, there may 
be ſuch an Exigency as would not admit of the Delay of a Rate; 
and there the Overſeer may advance, and ought to have a Rate in 
convenient Time, and have it app2oved as it ought by the Juſtices, 
Mandamus if and if they refuſed to appꝛove, there a Mandamus had been pꝛoper: 
* But ill that Rate ought to be a Poo?'s Rate, and not to reimburſe 
the Rate. Himſelf, but that is his own Buſineſs, when he gets the Money: But 

the Overſeer is obliged to advance no Monep till the Rates be made 


Rates when to AND the Money raiſed; and by the Statute a Rate ought to be 
be made. made once a Month. | 


teen Mow this Term it was urged, That by the Statute of 43 Eliz. 
Cate: and if by which Dverſeers of the ]Poo? are appointed, he is to be choſe Pear⸗ 
the Sum levied [y at Eaſter ; and immediately befoze any Rate can be made, here will 
den.. be a Meteſſity fo2 Money; fo2 Juſtices of Peace make Oꝛders upon 
Overſeers to relieve ſuch a Perſon without taking Notice whether 
there be Money oz not, and Jndi#ments have been frequent fo2 diſo- 
beping ſuch Oꝛders: And Dalton's Juſtice of Peace was quoted, where 
it is luld, an D2der of Seſſions fo2 refunding an Overſeer had been 
allowed ok: And as to the Objeſtion, That it fs not to levy any 
Sum certain, it could not to be otherwiſe ; fo2 if a Mandamus were 
to levy 3ol. and but 201. due, it would be a good Return to ſay, 


That there was not 30 l. due: Quod Holt negavit, & vid. ant. Queen 
verſus Guy, pag. 89. 


2d. vat a Holt, Ch. J. Overſeer need not advance a Farthing of his own 
not dvance Money, fo2 the Church-wardens and Overſeers of the Pooꝛ may 
2 own make a Rate whether the Pariſh will oz not, ſo it be confirmed by 
See Carthew Juſtices of the Peace; and if any refuſe to pay ſuch Rate, it may 
160, 362. be levied by Diſtreſs, and there ought to be a Monthly Rate, becauſe 
Poiietlozs are to pay, and Poſſefſions frequently change. 


And per tot' Cur', the Writ of Mandamus was quaſhev. See the 
Caſes touching Mandamus's in Carthew 92, 118, 168, 170, 173, 226, 


293, 393, 417, 448, 450, 457, &c, And Skinner 64, 290, 293, 310, 
368, 546, &c. 669, &c. 


The Writ 
quaſhed. 


Domina 


e 


— Dt. 
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Domina Regina verſus Daniell. Poſt 182,289. 


2 Roll. Ab. 75 
Noy 105. 
E was fndi#ed, fo2 that he quendam R. S. Servant and Ap: #4: Kn. 
pzentice of one B. of London, a Shopa & Domo, & a Servitio jndidment for 
pried' B. diſcedere & ſeipſum abſentare procuravit allexit perſuaſit & perſmading 


and cauſing an 
cauſavit. Apprentice to 
ve his 


Brotherick extepted, That there was no Averment, that the Ser⸗ 128 1 
vant had left the Service; and tho' in ſome Caſes, if one adviſe oz That dec. 
perſwade another to an ill Ching, ik the Thing be done in purſuance ao Averment 
of ſuch Advice, the Advilo? ſhall ſhare in the Offence , yet in no Caſe gs b 
the bare giving Advice, oz endeavouring to perſwade one to do an | 
ill Thing without moze, is puniſhable : But he agreed, That if ſe- 1 
veral conſpire and confederate together to do an ill Thing, though | j 
nothing moze be done, it will be fndifable, becauſe the Meeting to⸗ [ 
gether in ozder to ſuch Confederacy is unlawful : Vide Poph. 134. 1 
Vaughan's Caſe. 2 Roll. Abr. 75. 4. And all that is charged here 
might be, fo2 pꝛevailing with this Servant to go with him to the next 
Doo? to dꝛink a Pot of Ale. 11 Co. 98. Ik a Freemen of a Cozpoza- 
tion 02 Bozough does endeavour, intend oz conſpire, with others, to Ia Conſpiracy. 
do an Act that tends to the P2ejudice of the Coꝛpoꝛation; yet if there 
be no Ack done, it is no good Cauſe of Disfranchiſement, no2 of Jn- 

* difment ; a fortiori, it will not be a good Cauſe here, where the En- 

= Ddeavour fs only to the Pꝛejudice of a ſingle Perſon in one particular 
Inſtance: And the Rule is, Non officit affectus niſi ſequatur effectus. gee 11 Co.98. 
Even in a Conſpiracy there muſt be ſomething done in purſuance Re. 
it, And the ſtrongeſt Caſe of this Kind was the Caſe of the K. 92... 
Starling 5 Indictment fo2 meeting and conſpiring together how to im- 

© poveriſh the Farmers of the Exciſe; but the Reaſon why that was 

held indiXable was, becauſe ſuch a Thing would affet the publick 

© Revenue; and if the Conſpiracy were, that none ſhould buy Coffee 

from B. and no moze done, it would not bear an Jndſ#ment : So if 
Confederacy were to way-lay a Man, and kill him, oz rob him. 

But Holt, Ch. J. denied the two laſt Inſtances. 


2d Exception was, That it was not ſafd how long he had with- 9 
dzawn, in caſe any Ablenting oz Mithdꝛawing be underſtood, which | 
ought not to be ; fo2 whatever is efſentially neceſſary to maintain an 


Jndikment, muſt be directly and clearly charged, and not only by 
Inference, _ | 


King contra. The Moꝛds, Cauſing, Procuring, &c. are very ſtrong, &. That it LN 
and neceſſarily impozt a Withdzawing ; and he quoted a Pꝛecedent inna. 


the Matter in- 


of this Kind out of Raſtal. tit. Indictment: And ſure this is a Matter aiaable. 
inditable, fo2 it bzeaks that Truſt that is between Maſter and Ap- 


Prentice, with very ill Example, and publick Influence to all the Ap- 
pꝛentices in England. 1 
. olt, 


” a 
5 De ec ter er ate a IC Cart ch i ee 
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Ch. J. doubted Holt, Ch. Juſt. doubted whether it were an'Offence indifable, be: 
e or. Cauſe it was only a pꝛivate Wrong to the Maſter; and that inticing, 
ſence indicla- &c. a Man to do a Ching, did neceſſarily fmpozt, that the Thing 
ble. was done; and the Caſe of Starling was direſtly of a publick Mature, 
Vide ante 48, Q1D levelled at the Governinent ; and the Gift of the Offence was its 
ben 26. Influence on the Publick, and not the Conſpiracy, fo? that muſt be 
2 Vent. 25, Put in Execution bekoze it is a Conſpiracy : Ik two o2 thꝛee confede: 
rate and agree to indi# 2 Yan of a Crime of which he is not guilty, 

that very Meeting and Agreement is an ill and unlawful Act, but not 
indidtable perhaps; but if Meeting be to rob oz kill, it may be indicta⸗ 
N ble; but even there adviſing one to rob o2 kill, without ſomething be 
not indicable. done thereupon, is not indickable: And ik a Man commit any Offence 
under Treaſon oz Felony, and another deſire him to withdzaw from 

Juſtice, oz do receive oz harbour him in his Houſe, &c. it is no Df- 

fence puniſhable, no moze than it is to pzote# a Man in his Pouſe 

from Arreſts in a Civil Action; and ſince you do not ſay fo2 how long 

Time of Ab- Time the Abſence was, ff there were no moze fn it, how can the 


fence material. Collłt uppoꝛtion the Puniſhment to the Offence 2 


m 
— 


Poſt 137,185. Holt, Ch. Juſt. agreed, A Conſpiracy to charge one with a Baſ- 
18 tard⸗ child, is indickable; but if one ſhould adviſe another to do it 
155.358,480, Without moze, it would not. 

381, 1169. | | | 
4g. That the Powell. J thought this Matter indifable, becauſe there are many 

Nia, ang Acts of Parliament concerning the Regulation of Appzentices and 
a total With. Setrvants, and that to run counter againſt any of thoſe Ads, was 
drawing im- Matter indiftable ; fo2 it becomes a publick Concern, that they ſhould 

7 be kept in good Oꝛder: Ik one pꝛevail with a Mike to leave her Hul⸗ 

band, he is indiſtable fo2 it, tho' it be ok no moze publick Nature 

than this, becauſe it is a Bzeach of the common Society of Man⸗ 

kind; and this tends to deſtroy the publick Truſt and Confidence 

that ought to be between Daſter and Servant; and in reſpeit where- 

Tat ba Of, the Law makes it a greater Crime in a Servant to kill his Ya: 

Ge ſter than in another, fo? it is Petit Treaſon in him, and only Bur: 

was held in- Der in another: And he quoted the Poulterers Caſe, 9 Co. where bare 

dende, Conlpiracy without moze was held indickable. Then let us ſee the 
" Lev. 64. Manner of laying it, and J think it is well enough, fo2 the Caſe will 

9 Co. 55: lie fo2 pꝛocuring a falſe Return, without alledging, that a falſe Return 

. 5. was made; and tho there be no certain Time of Abſence laid, it is 

2 Bult. 251. diſcedere a Servitio, and that ſhall be a final and total Withdzawing. 


1 Jo. 93. Gould accord' with Powell in omnibus. 
Lat. 79. | | 


If inviezble, Brotherick. Every Uiolation of the law, every common Treſpaſs, 


whether aCon-fg in malum Exemplum, but not indiftable; and as to the Continu- 
"ance of Abſence, if a Man lays a common Treſpaſs done at ſuch a 
Day, it ſhall not be intended to continue farther without a Continu- 
ando: Sure then it will be hard to intend an Offence laid in an In⸗ 
ditment to be committed at a certain Day, to a1 longer than 
is expꝛeſly laid: And he ſafd, That ik at Common Law one had 


bound himſelf fo2 a Pear, and another had pꝛevailed with him 1 
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ſent himſelf from that Service, Jnditment would not lie foz it: Jn- 
deed, if this were the Caſe of an Appꝛentice compellable to ſerve by 
ax of Parliament, it were the ſtronger againſt me; but koz a bare 
Appꝛentice, that is only under an Obligation of his own making, it 
is very hard to maintain it. | 


Holt, Ch. Juſt. Jf a Servant fox a Pear, oz at Will, kill his wa S 
after, it will be Petit Treaſon; and yet to intice ſuch a Servant nc indiduble. 
to leave his Maſter, would not be indicable: So that Reaſon fails, 
fo the Reaſon why it is Petit Treaſon, is becauſe of the Bꝛeach of 


Duty, and not of the continual Obligation of Service. 


The Caſe was moved again this Term, and the whole Court una- 2, The 
nimouſly reſolved, that the Judi#ment was ill as to the Batter, foz e war 
Want of an erp2eſs Allegation, that the Servant did abſent ; fo2 tho' of an Expres 
a Cauſe cannot be without an Effet, and that it is ſaid cauſavit him 2 of 
to leave his Service, yet in Judicments it ought to be erp2eſly ſaid, Vi. ponts 9. 
that the Effect did follow; and lo it was in the Caſe of the Queen 9. Salk. 380. 
Tracy befoze: F. N. B. was quoted, That Treſpaſs might lie fo2 Bg *** 30- 
ſeducing a Servant; and the Court ſaid, There might be a Diffe- ** 
rence between a Servant and an Appꝛentice, and they would not re- arreſted ½%; 
ſolve if the Matter of this Indlament were ſufficient o2 not; and gn dee 
Judgment arreſted Niſi bekoze the End of the Term. And the laſt Matter. 
Day of Term, Holt, Ch. Juſt. ſaid, pe was not ſatisfien, that to 
ſeduce one's Servant away was indifable, but to perſwade him to 
embezil his Maſter's Goods was; but then, whether it were neceſſary 
to alledge that he had embezilled them, koz he ſaid the Indickment 
might perhaps be fo2 the evil At of perſwading. 


But note; pere it was (aid, That the Servant did embezil; but Judgment ar- 
no Venue was laid, ſo Judgment was arreſted. 5 reſted for want 


of a Venue, © 
Ireland's Caſe. 


Aymond moved to bing Pincipal, Intereſt and Coſts, into Wherefore the 


Court, aud to be relieved againft the Penalt̃ꝛg. ec 


to be brought 


Montague urged, That in this Caſe they would not relieve fn in Cort. 
Chancery, unleſs the Party Obligo2 would pay a Debt barrable by“ ante 1. 


the Statute of Limitations ; and inſiſted on the like Benefit here, this 


being an equitable Motion; but the Court would not hear of it, but 
made the common Rule. | 


Note; The whole Penalty muſt be bꝛought into Court, becauſe 
Intereſts and full Coſts are to be taxed; and one may have the Rem- 
nant out immediately. Vide ante 11, 25, 60. Poſt 153. 2 Salk, 583, 
596, 597. See the Stat. 4 & 5 Anne c. 16. 


ÞD d Croſſe 
. 


Record. 


—— 
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126 98 Croſſe * Bilſon 
1Salk. 3. S. C. . 
tom Bt F kor uu his Mare in quodam I. oco, vocat The King) g 
Plea be ths: ghway : The Defendant Cognovit Captionem Damage fe. 


With an a; ant in quodam Loco, vocat' The Queen's Highway, as Batliff to the 
dier e LOW L. whoſe Freehold the Place where, is, abſque hoc that jy 
mur tothe took Equam pred' in præd' Loco, vocat The King's Highway; prout 
Replic, and the Plaintiff adverſus cum narravit, & hoc paratus eſt verificare, unde 
concludes mn petit ſudicium & Return” &c. Plaintiff comes and ſays, Quod cop- 


Abatement. E263 . | g 
jodgment final noſcere non debet, quia dicit quod dicto tempore quo, &c. cepit Equam 
3 — præd' in præd' Loco tunc vocat' The King's Highway, modo & forma 
prout præd' Plaint' allegavit, and hoc petit quod inquiratur per patriam. 
The Dekendant demurs, and concludes, Unde (ut prius) petit Judi. 
Error in B. R. cium, & quod Narratio przd caſſetur; Judgment final in Com' Bane 
fo2 Plaintiff, and affirmed upon Erroz. i 


Holt, Ch. Juſt. The whole Point of the Caſe, take it the ſtrongen 
that can be, is, after a Plea in Bar, and a Replication, the Deken⸗ 
dant demurs to the Replication, and concludes in Abatement, and 
| That an the luxe there Judgment final ought to be given; and they all agreed, 
Matter of con-. That all the Matter of Conuſance in the Plea was waived by the 

1 abſque hoc; and the Conuſance in a different Place from where the 
bee, Oe. ® Declaration lays the Taking, is in Truth Matter only p2oper in 
Show. 169. Abatement; but the Concluſion turning it into an Avowzp, makes it 
1 Salk. 3,5» @ Plea in Bar, as all Avowries are, and final Judgment is always gi⸗ 
2 64 where VEN upon them, if they go fo2 the Avowant. They alſo agreed, that 
Matter of A- where Matter in Abatement is pleaded in Bar, and concluded in Bar, 


ee 5m B., Judgment final ought to be given. So where the Commencement 


&-. Judgment Of a Demurrer is in Bar, though the Concluſion be in Abatement, 
_ oughtto 1 Lev. 312. 
That the Demurrer being ill concluded, viz. 


But it was objefed, 


in Abatement, and contrary to the Bar, it was to be looked upon 

as if there were no Concluſion at all, and it would be a Difconti- 

| Mod. 239. nuance, and Judgment ought to be by Nil dicit. 

1 Sid. 1989. To which the Court anſwered, that the Concluſion to the Demur⸗ 

Show. 135- rer was, Unde petit Judicium (ut prius) and that is well enough, and 
accozding to the Concluſion of the Plea in Bar, and the ſubſequent 

Moꝛds, and quod Narr' caſſetur, being inconſiſtent, ſhall be rejefted. 
So per tot Cur', the Judgment was affirmed. 


2 Cro. 202, 


253 
Show. 4. 
Lut. 42. 


Judgment 
aſtirmed. 


If a Repleader 
can be upon 
a Demurrer. 
Vide antea 2. 


upon Demurrer, but is always after Iſſue ; tho the old Books ſeemed 
T to make a Mueſtion of it, yet there. were 20 Authozities in the new 
and Note,” Books of it: And yet Brotberick ſeemed as earneſt of a contrat? 
9 H. 6. 25.is Dpinfon at the Bar, tacente Holt, Ch. Juſt, & Cur' reliqua. 
cantrry the." "ity. 17 Repleader can be upon a Writ of Erroz, Vide 2 Keb. 
769, 789, 825. 


3 Lev. 20, 
£40. 


Vn” 


Note . Here Powell poſitively ſaid, That a Repleader could never be 


Note; 


* WWW 
* P r ; : 
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Note; In the Debate of this Cale at the Bar, it was agreed, . 
That the Batter of this Plea was Matter in Abatement, viz. a Ua- 2 12 
riance in the Places. , | | 8 
2. That in Replevin the Defendant is both Aﬀo2 and Defendant. ment, viz. a 
As Dekendant, he may abate the Plaintiff's Writ, and that were 13. 
vain fo2 him to do ik he could not have a Return, and therekoze he 781. 
muſt pꝛoceed from his Plea in Abatement to make Conuſance; foz 3 Mod. 248 
his Action being a Claim of Right to diſtrain, he ought to make 
Title to it againſt the Plaintiff in the Replevin who clatms Pꝛoperty 

in the Oiltreſs. Gin 

Pet this Rule would be explained, viz. Ik the Defendant in Reple- — wo 
vin claim Pꝛoperty in þfmſelf, he ſhall have Return without Conw Pope. 
ſauce, becauſe his Plea deſtroys the Plaintiff's Title : So if he laps Vide ane 69, 
Pꝛoperty in a Stranger, and make no Conuſance, if that Batter be *'; 
admitted by the Plaintiff, there ſhall be a Return without Conus yiaeeter ge. 
ſance ; fo2 in that Caſe, by the Admittance, the Plaintiff's P2oper- » Vent. 127. 
ty is deſtroyed. But in all Pleas that do not ſhew the Pꝛoperty aut.; C. 39%. 
of the Plaintiff, there muſt be a Conuſance made, and the Plea is 
what only is anſwerable, and not the Conuſance ; koz to traverſe 
that would be a Diſcontinuance. 8 Ed. 4. 41. b. Cro. El. 372. Mich: 


2 W. & M. in B. R. Hall verſas Foot, 1 Salk. 93. Vide ib. 94. 


Ik a Yan plead Matter in Bar, and conclude in Abatement, it U lebe in 


ſhall be taken fo2 a Plea in Bar from the Nature and Reaſon of the on Bp i 
Thing; fo2 the Plaintiff can have no Crit, if he has not a Cauſe of batemene. 
Atton, and therefoze the Court will take the Plea to be in Bar, py ce 
37 H. 6. 24. a. 36 H. 6. 24. ; | | = 5 oy 130. 
Vide 1 Vent. 436. Fitz-G. 269; 270. Caſ. temp. Mac. 112, 192, 210, 285. Gilb. Eq. Rep. 8 
252, 253. Ld. Raym. 101, 337; 339, 593, 594, 1018, 1208. Stra. 1161; 1192, 523, 532. 


Ik one pleads Patter of Abatement, and contludes in Bar, Et pe- If the Plea be 
tit Judicium ſi Pl. Actionem habere debet, tho he begin in Abatement, Mr of 4- 
and the Matter be alſo in Abatement, yet the Concluſion being in concludes in 
Bar, makes it a Bar; and the Reaſon is, becauſe you admit the Bar. | 
Mrit by concluding ſpecially againſt the Action. 18 H. 6. 27. 32 H. I 
6. 17. b. 36 Hl. 6. 18. 22 H. 6. 53. b. | 


And here Holt, Ch. J. faid, That in Replevin ik the Defendant How the De. 
will take Advantage of a Uariance in the Place where the taking is — 4 — 1 

laid, from that in which really it was, he muſt plead it in Abatement, ae Ades. 

and begin either Petit Judicium de Brevi, & de Narr, quia dicit the tage of Va- 

Cattle were taken in ſuch a Place, abſque hoc that they were taken 725.4... 

in the Place in the Declaration. Then indeed he comes, Etpro Re- Fn 

-- torn. habendo diſtintly, he ſays, He avows the Taking in the Place 
mentioned in the Inducement of his Traverſe, Damage-feſant, oz 

fo2 Rent, &c. To which no Anſwer is to be given, but all is to de- 

pend on the Plca in Abatement; and it is a pꝛoper Concluſion in 
Replevin to ſay, Unde petit Judicium & Return. Averior, without ſay- 

ing any Thing of Damages, fo2 they are given by the Statute. Concluſos. 
Vide Stat. 17 Car 2. c. 7. 1 Salk. 205. 1 Sid. 380, 1 Lev. 255: 1 Vent. 

40. Ray. 170. 


8 Ogden 


ff 


— 
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= Salk. 696. Ogden wver/us Turner. 
To ſay one ASE fo2 theſe Mozds: There gocs Ogden, who is one of thoſe 
dit ve, ( that tote my Lord S.s Deer. Againſt this Ation was offered, 


ring it tame, That Moꝛds ſpoke are not like Wo2ds in Deeds, fo2 they are Fortius 
not ationable. verſus proferentem in Deeds, &c. but otherwiſe in Caſe of Aﬀion fox 
I. ante 23: them. Hob. 77. 1 Ro. Ab. 70 No 50, 54- Not adtionable to ſay that 
he ſtole a Deer, without averring it to be a tame one; oz if that 

were averred, withour alledging that he knew it to be a Tame one. 

And here it is not averred that a Deer was ſfolen from my Lo2d, as 


it ought ; as ik it be ſald, A. poiſoned B. without averring him dead, 
not aftionable, 


Obj. L mus Contra. Tt was urged, that this muff be underffood of a tame 
"= . Meer, of which Felony map be committed, and then without Mueſtion 
therefore acti. it will bear Aition; oz it will be underſtood of a Deer in a Park 02 
onable. {Þ21ace where Deer are kept, and then it comes within the Puniſhment 
cf the Statute of 3 & 4 W. & M. c. 10. againſt Ocer-ſtealers, whereby 
they are to pay z3o1l. and Impziſonment, o2 Pillozy and Jmpaiſon- 

ment; therefoze, quacunque via data, the Action will lie. And the 

Caſe in 4 Co. was inſiſted on, that to ſay of a Woman, That ſhe 

has a Baſtard, is afttonable ; becauſe it bzings her within the Oan- 
3 ger of the Statute of 18 El. Vid. 2 Sid. 7, 21. Palmer 298. 1 Ro. 
30%, ogra, Ab. 37, 34, 38. 1 Cro. 436. and if the Defendant had indifed the 

P laintitf here, after Acquittal he might maintain an Adtion fo? it. 


* 10 Cur', Wo2ds which of themſelves are acionable, without Regard 
z Cro 140. to the Herlon, 02 fozeign help, muſt either endanger the Party's Life, 
02 (ubjet him to infamous Puniſhment; and it fs not enough that 

the Party may be fined and impziloned, fo2 if one be found guilty of 

* any common Treſpaſs, he ſhall be fined and impziſoned; yet none 
'9 will lap, that to ſay one has committed a Treſpaſs will bear an 
Action; 02 at leaſt, the Thing charged upon him muſt in it ſelf be 
2Cro. 58, 9. (Candalous ; and this here is, Chat he ſtole a Deer, which is Feræ 
Yelv. 64 Naturæ, 1deo not ſcandafous. To ſay ſuch a one burnt a Barn, 
2 vent 295+ without ſaying that it was Part ok a Yanſion-houſe, o; had Cozn 
140. in it, not ationable; and the Caſe of Sir Lionel Walden in 2 Vent. 
x Ro. Ab. 60. was carried too far, and happened in a dangerous Time, when the 
+ J0-195- Kingdom in general were moze furiouſly enraged againſt Popery; the 
Wo2ds were, I. W. is a Papiſt, and goes to Mals. And the Penalty 

by the Statute is a pecuntary one, and the Pilloꝛy is only fo2 want of 
Money, ſo is not the diret Penalty given by the Statute. And beſides, 
Holt, Ch. J. laid, That Pilloꝛy upon this Account did not make the 
Perſon infamous, but he would remain a good Witneſs nevertheleſs. 
And to ſay, that one has Hunted in a Park without Leave of the 
Owner, and killed a Oeer there, which ſubjets him/to the Penalty 
of the Statute de Malefactoribus in Parcis, 02 to call a Man a Paptit 
ſimply, would not bear an Action. And he ſaid, That to ſay of a 


young 


— 
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young woman that ſhe had a Baſtard, is a verb great Scandal, | 
and fo2 which, if he could, he would encourage an Action; but it Vide poſtea. | 
is not aittonable, becaule it is a Spiritual Defamation, punich⸗ 698. | 
able in the Spiritual Court. So it is to call a Man a peretick: | 
And he denied the firſt Reaſon given in Anne Davis's Caſe, 4 Co. Wer: ni! ca- 
17. a. Et per tot. Cur. Querens nil capiat per Billam. dar per Bibs 


lam. 


105 


Note. Per Cur. It Feme Covert be arreſted, and it be clear when Ban = 
and notozious that ſhe is covert, common Bail 'ought to be re⸗ by Feme Co- 
ceived; but if it be doubted, ſhe ought to find ſpecial Bail. n. ö 
61. 1 Salk. 379. S. C. Poſt 304. Caſ. temp. W. 3. 444, 443. 1 Barnes 59g. 2 Barnes 74, 80, 5. | 
Stra. 1167, 1237, 1272. 


Anonymous. 72 


A Mas indited fo2 deceptive coming to B. as ſent from C. to fadifmene 
whom B. owed Monep, to call fo2 and receive the Money; fo 2 
and receiving the Money, ubi revera C. never did ſend him. ARS 


receive Money, c. Id. Raym. 1013. Caf. temp. An. 222. 


Per Cur. Tf he had come with a falſe Token, it had been crimi- 
nal, and ideo indiable; but the Queſtion is, Whether this be 34. 33 H. 
ſuch a Cheat as is indifable? As playing with falſe Dice is, f02 puricubie by 
that is ſuch a Cheat as a Perſon of an ozdinary Capacity cannot ny g 
diſcover; but this is an Jndi#ment to puniſh one Man becauſe n Per 
another is a Fool. Per Cur. Let it ſtay. — 


Anonymous. 


Frome bꝛoke a Þouſe to execute their Pꝛoceſs, and the Court Treas lies 
would not grant an Attachment, but bid the Party bzing his . o _ 
Action of Treſpaſs. Uhere the Balli may bꝛeak open a Þouſe, in 1 
&c. Vide Cro. El. 753, 908, 909. Cro. Car. 386, 544. Cro. Jac, &c. 
280, 486, 556. 5 Co. 91, 92, 93. 7 Co. 6, 126. 2 Co. 66. 115 oY 
Co. 82. 12 Co. 131. 4 Bulſt. 146. Hob. 62, 263. 2 Rol. 294. „ 
Owen 63. Yelv. 28. Goldſ. 79, 233. 4 Leon. 41. 1 Rol. 18 2. Moor 606. 

1 Jo. 429, 439. Cumberba. 17, 327, 342. Poſt 173, 210, 211. "Dove 44 


8. C. t Sal. 6. V. 1 Mod. 286. 


Lett ver/us Mills. - Ld. Raym. 
1014. 8. C. 


DE Defendant pleaded in Abatement, that Suſcepit Ordinem Abatement 

| Militarem, & jam Miles exiſtit; and upon Demurrer it was $3 me 
reſolved, That Suſcepit Ordinem Militarem was a very pꝛoper Clap of Knight 
of erp2efting that he had received the D2der of Knighthood. Vid. 5 "a good, 
Stat. de Militibus. 9 — 
2. Miles, without Addition, is to be underſfood of a Knight Call temp. 
Bacheloz, which is Part of a Ban's Name, 8 
3. That there needs no Venue where he was dubbed a Anight,s = 316, 


becauſe any thing that does concern the Condition of the Perſon 4 


. 
- 
2 24 Als. — — — K , ,,,, ah — ; ——_—— — — — — = — — = — * & 9 — 


ſhall be tried where the Action is laid. v. 2.2. 
4. That if a Knight be ſued, and not ſo called, it is a gaod cc. 40, 41. 
Plea in Abatement. * 


But it not being ſaid that he was a Knight Tempore Exhibitio- fr ill Plead- | 
nis Billz, oꝛ akter the laſt Continuance, the Court ozdered a Re- ing. 
ſpond ouſter: _Poſt 306, 

Ee | Note . 


. 
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Bill againſt Note; were it was ſaid, That a Bill filed againſt an attoꝛney 
—: be filed in full Term, and it is not enough it ſhould be on 
filed. any of the Eſſoin-Days. Of an Attorney's Privilege, ſee Carthew 


27 114. $7, 126, 147, 377, age 26. 


i 1 Salk. 236. 'The Counteſs of b s Caſe, ver/us his Grace the 
is Eq. 177. Duke of Bolton. 
8. C. 


3 CPecial Uerdi# upon a keigned Tfſue out of Chancery (Whether 
Special Ver- the late Duke of Bolton did by his Laſt Mill deviſe certain Fee- 
diet upon a ſrarm Rents to J. Earl of Bridzwater in Fee) found, That the faid 


nee” Duke, at the Time of his Death, was ſeiſed of ſeveral Lead and 


Wore Coal Pines, and ſeveral Pills in the County of Weſtmorland, 
4c, 228. and of divers Fee-Farm Rents' in Berkſhire, and of divers other 
1 Lev. 212. Lands and Tenements, and made his Mill in hæc Verba: 

23 Y et. -2 5 
286. 


Aleyn 28. 1. De gives ſeveral Lands and Tenements to the Low W. Paw- 
2 Danv. 527. let, with Remainder to the firſt and every other Sons in Tail, &c. 
W NN be further gives him 80001. to be paid by his Executozs. Then 
1323. he gives to J. Earl of Bridgwater, his Son in Law, 500ol. and 
2 45. all his Mines which he held of the Earls of Burlington and Thanet, 


2 Ver. 690, &c. And then comes the Clauſe in, Queſtſon. 


564, 461. Prec. Chan. 37, 68, 202, 264, 471. Cal. temp. W. 3. 592, 593. Caſ. temp. An. go, 102, &e. 
Caf. temp. Mac. 94, 287, 525, 526. 1 Mod. Caf. in L. & Eq. 92. Gilb. Eq. Rep. 77, 30, 31. Fitz G. 
151, 152. 2 Wms. 198. 3 Wms. 26, 56, os 91, 359, 295, 322. Comyns 337. Caf. temp. Talb. 110, 
111, 157, &c. 284, &c. 5, 


The Clauſe All which 1 give and deviſe to my ſaid Son in Law F. Earl of 
in Ne . Bridgewater, his Executors and Aſſigns, together with all my Plate 
ſidue of the and Jewels, and all other my Eſtate, real and perſonal, not other- 
3 wiſe diſpoſed by this my Laſt Will, for to be given by him to his 
62, & We” Children as he ſhall think convenient, J ſolely truſting to his Honour 
Poſt 111 and Diſcretion, (5c. that he will give them ſuch Proviſion as will be 

2 234. neceſlary for them. 
A Clauſe as And another Clauſe was, Whercas I have contracted for the Sale 
1 2 of my Fec-Farm Rents, my Will is, That if my Debts ſhall not be 
; ſarished out of my other Eſtate, my Exccutors (whereof the Earl 
was one) ſhall and may ſell ſome Part or all of them for Payment of 


them, notwithſtanding the Rents are not deviſed by this my Laſt Will. 


This Caſe having been three ſeveral Times argued at the Bar, 
now the Chief Juſtice delivered the Opinion of the Court thus: 


Four Things are conſiderable upon this Will, 
1. If the Fee. 1, TUhether by this Clauſe, whereby the Reſidue of the Duke's 


—- +. Eſtate, both real and perſonal, is deviſed to the Earl of Bridg- 

firſt general Water, the Fre-Farm Rents do paſs by Gertue of the general 

Words. (Uoꝛds, Reſidue of all my real and perſonal ante leaviag out the 
Clozds, not otherwiſe diſpoſed of, Sc. 


2. Suppoſe 


„ —— we. 
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2. Sion they do paſs, Of what Eſtate ? Whether in Fee oy oo 2. For what 
only fox Like: 


3. To conſider the Mozds, not otherwiſe diſpoſed of, together 3- . 4. The lu 


with the fozmer Wo2ds, oe 
ſcattered 

4. Whether, conſidering other Clauſes ſcattered in the Mill Word © be 
compared with this, the Rents will thereby paſs? conſidered. 


1. As to the firſt Matter, the Duke of Bolton, after ſeveral Diſ- . That the 
poſitions in his Mill, gives his Perſonal Eſtate to the Earl of N 
Bridgwater, and then gives the Reſidue of his Eſtate, Real and Freehald as 
Perſonal to him: Sure the Rents paſs by the Wozd Eſtate, fo; gell = a 


that om is ſufficient to paſs a Freehold = well as a Chattel. 


The Mozd Eſtate is a Genus Gen pꝛedicable of two 'Tis Ger ge- 
Species that have their Difference, whereby — are divided, that en, 


is, Eſtate Real, and Eſtate Perſonal. 1 


Eſtate Real is Genus ſubalternum, and has its Species too; that 
is, Eſtate Real in Fee, oz fo? Like. 


And ſo is Eſtate Perſonal in like Manner to be bꝛanched into 
Chattel real, and Chattel perſonal; and it has that Difference of 
a Chattel real, not becauſe it is a real Eſtate, but becauſe it has 
a real Ertration. A Man ſeiſed in Fee makes a Leaſe fo2 Pears, 
Leſſee fo2 Pears has a Chattel real, becauſe his Eſtate is derived 
out of a real Eſtate; but till it is not a real Eſtate, koz it is a 
teſtamentary, and deviſable by Will at Common Law by the 
Owner: So that if it were of Lands in Knight's Service, oz in 
Capite, the Owner could not deviſe the Land fo2 a Term; but if 
he had made a Leaſe fo2 Pears of it, then it became a Chattel in 
the Leſſee, and conſequently devilable. So that the Mozds Real 
Eſtate cannot be ſatisfied without a Freehold at the leaſt paſs, fo?2 
a Chattel real is no real Eſtate. And this is no new Queſtion ; 
fo: Vid. 1 Ro. Ab. 854. Style 493. That the Mozd Eſtate com- 
pꝛehends both, viz. Freehold and Chattels real and perſonal, eſpe- 
cially if the Mods Real and Perſonal be added. 


Obj. It is true, by a Deviſe of a Man's Eſtate real and per- 04j. Rule 
ſonal a Frechold would paſs, if theſe Mozds come not accompa- that the ge. 
nied with other particular U020s which erp2eſs a Species of an 1 
inkerioz Mature, and which only can extend to a Chattel; and arained. &c. 
there the Generality of this lord, Eſtate, ſhatl be reſtrained and | Hep wang 
erplained by the p2ecedent particular Kclozds, accozding to the h arge 
Rule in 2 Co. 46. 1 Saund. 160. 2 Saund. 411. and Abundance 


of other Books. 


Anſwer. _ 


5 ** 
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R. True, but Anſwer. The Rule is good and general, eſpecially where the 
yot where ne Particular Mozds compeehend and expzels a Thing of an inkerioz 
general Words Mature to the general Mozds ſubſequent; and that the general 
put a proper ({{102DS are put without their dividing Differences: ko there in⸗ 
Ua ale: Deed the Generality of them ſhall be controlled by the Bounds of 
higher Spe- the particular pꝛecedent Mozds: But where the general Mozds 
cies _ do put the p2oper Difference of Particulars, and beſides, take a 
2 higher Specles than the Particulars mentioned befoze, as in this 
Particulars. Caſe it does by the CUo2d Eſtate, which is a higher MWoꝛd than 
mentioned in the pꝛecedent Particulars, and Real and Perſonal the 
proper Difference, there the general Words ſhall over-reach the 
Particulars befoze; as if in the Archbiſhop of Canterbury's Caſe in 
2 Co. the Mozds had been, And all Eccleſiaſtical Perſons of ſupe- 
riour or inferiour Rank, they would have taken in Archbiſhops, 
Biſhops, &c. Vid. 1 Cro. 447. 1 Roll. Abr. 834. A Man ſeiſed 
in Fee of Lands, and of other Lands by £oz2tgage not foxfeited, 
deviſes firſt all his Lands in Fee to A. and all the reſt of his 
Goods, Chattels, Eſtates, Yortgages, Debts, &c. to C. It was 
held, That no Freehold paſs'd, and very rightly; fo2 there the 
Ton Eſtate came with particular Mozds, OT putting the 
due Difference as is done here. 


0h. That the Objection. The Won Reſi FI is a Wow of Relation, and 
wore le therekoze to be confined by its Relation to ſomething given befoze : 
perſonal And whatever is bekoze given is perſonal, therefoze the Mozd Re- 
1 OO. ſidue is to be underſtood of perſonal Eſtate. 
E. It may re- Anſwer. 1. This Wozd Reſidue is not to be underſtood as only ap- 
late co the plicable to the next immediate Clauſe of Oeviſe to the Earl of Bridg- 
| | Freehold be. water. 2. Suppole it were fo, yet that would not hinder the Earl 
from taking an Eſtate of Freehold, koz it muſt refer to alt the other 
Clauſes whereby an Eſtate is befoze given; and an Eſtate of Freehold 
| is deviſed befoze, why then may not Reſidue relate to it? Suppoſe a 
vide Hob. Man Deviſes the Manoꝛ of Dale to A. and the heirs of his Body, and 
85. has other Lands, and deviſes the Reſidue ok his Eſtate to J. S. and his 
Peirs, ſhall not both the Reverſions paſs, and relate to the firſt as 
well as the laſt, as allo his other Lands? Therekoze the Nlozd Re- 
ſidue, if it muſt relate, muſt relate to Eſtate both real and perſonal. 
But fox Argument ſake, ſuppoſe it ſhould only relate to a Thing of 
the ſame Kind that is deviſed to the Earl befo2e in this Clauſe: A. 
Man has an Cſtate conſiſting of two Parts, that is, real and perſonal, 
his perſonal Eſtate is as much Part ok his general Eſtate as his 
real Eſtate is; and gives ſome, ſuppoſe-by his Mill, of his perſonal 
Citate away, and in the ſame Mill gives the Reſidue of his Eſtate 
real and perſonal away, ſhould not this paſs the Freehold as well as 


the reſt of his perſonal Eſtate? Sure there is no Doubt of it. 


0. This But Objection. This Clauſe is not only in company with a Clauſe 

CO ON that gives no mo2e than a perſonal Eſtate, but alſo gives it to him, 

en with hig Executo2s and Aſſigns; therefoze coming with that Clauſe, [All 

Chattels. Which I give to the ſaid Earl, his Executors and Alligns, 
| WI 


— — 
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with my Plate and Jewels, and all the reſt of my Eſtate real and per- 
ſonal ;] ſo coming under an una cum, with Chattels, with the legal 
and p2oper Mozds of Limitation fo2 Chattels, no moze than a 
Chattel ought to paſs by them. N | 
Anſwer. Let us firſt conſider how this Clauſe [ Reſidue of all his R. It may 
real and perſonal Eſtate] ig to be applied; whether we ſhall take it n e 
in an Accuſative governed by the Uerb [Do] o2 in the Ablative, by the Accucuive 
Una cum: And I think ft an Accuſative, and not an Ablative, and 3 che Verb 
that even in Latin it will be good Gzammar ſo, in this Manner 
Omnia quæ do & lego J. C. B. una cum Gemmis & Argent': Et totum 
reſiduum Status mei realis & perſonalis: And this is good Senſe and 
Gzammar, and conſiſtent with the Meaning and Intent of the Te- 
ſtatoꝛ. But ſuppoſe it be put in the Ablative, the Freehold in the But ſuppoſe 
Rents will paſs; as if a Yan has a real and perſonal Eſtate, and {ep in 
deviſes his perſonal Eſtate, Una cum his real Eſtate, the one and che Freehold 
other paſs as fully as if there were erp2eſs Mozds of Ocviſe oz vill paſs, and 
Gant to both of them: Hob. 174, 175. Mo. 880. Stukely & But- bers We. ge: 


neral Words 


ler's Caſe: A Man makes a Feoffment in Fee of the Mano? of D. cannot other- 


—— >. 


una cum the Manoꝛ of S. and makes Livery ſecundum formam Char- Wife be ſatiſ- 


tz, both ſhall paſs, though it be under an una cum: A Man is pol. 


ſeſſed of a Term koz Pears of ſuch a Houſe, and he deviſes his 
Term fo2 Years una cum his Þouſe called B. which is Fee; they 
ſhall both paſs; and there is no Difference between where Mozds 
are particular, and where they are general, if the general Mozds 
cannot be ſatisfied without paſſing the real Eſtate, as here they cannot. 


2. Jn caſe a Frechold in the Rents do paſs; Df what Eſtate, If a Freehold 
whether Fee, o2 fo: Life? And we all hold an Inheritance paſſes Pane an 
to the Earl of B. 1. If a Man be ſeiſed in Fee, and deviſes his heritance 
Eſtate, the Inheritance ſhall paſs without any other Circumſtance paſſe. 
to manifeſt his Intent, meerly by deviſing his Eſtate: TUithout 
this Conſtrution the Mozds of the Will cannot ſtand; fo2 the 
Mozd Eſtate implies a Fee-ſimple, fo2 that is the general Eſtate 
that every Man is ſuppoſed to be ſeiſed of. 1 Inſt. 9. Eſtate comes Edtate implies 
from Stando, becauſe it is fir and permanent, and impo2ts „ 
_ dbſoluteſt Pꝛoperty that a Man can have. It is true, an Eſtate %%, c. 
koz Life is an Eſtate, but it is with an Addition; and Eſtate in a 
Deed muſt be intended ok an abſolute Fee⸗ſimple; Ideo in a Will, &c. 

Hoſt certainly in Gzants it would not paſs a Fee, becauſe the mn Grant ic 
Law appoints, that let the Intent of the Parties be ever ſo fully me . 
expꝛeſſed and manifeſted in Gꝛants, without the ozd Heirs, a Fee h Won! 
ſhall not paſs: Feoffment to J. S. to have to him in Fee⸗ſimple, which K. 
Wows can have no other Senſe than to paſs an Inheritance, yet an 
Eſtate only fo2 Life ſhall pals; and yet Fee⸗ſimple in Pleading is that 
which deſcribes the Inheritance, as ſeiſitus in Dominico ſuo ut de 
Feodo: But in a Mill it is not ſo; and the Reaſon is, becauſe a 
Will fo2 Lands is a new Conveyance created by the Statute of put othervie 
32 H. 8. c. 1.7. 1. whereby a Man is enabled to deviſe all his So- i» Win. 
cage-Land at his Will and Pleaſure: Mom when a Man maniteſtly 
ſhews his Intent, that the * ſhould have the Inheritance, * a 

| 8 . greater 
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greater Eſtate than fo2 Life, the Statute that impowers him to 
deviſe his Eſtate at his Pleaſure, ſhall make his Diſpoſition good, 
without tying him up to the Fozms of Common Law; and this 
is agreeable to the Common Law in Caſes where Eſtates were 
deviſable by Cuſtom; fo2 there expzeſs Wo2ds of Limitation are 
not neceſſary, fo2 Deviſe of ſnch Lands to a Pan & Sanguini 
ſuo, paſſed an Eſtate Tail. 
The Words In the next Place, there are Mozds of Relation; it is not only | 
20. £7 the Eſtate, but my Eſtate: The Duke of B. was ſeiſed in Fee of theſe | 
muſt be con- RENtS, and he deviſes his Eſtate, that is, he gives that Eſtate that 
ſtrued a Fee. was his, and that muſt be conſtrued a Fee; fo2 if a Yan asks the 
6. Queſtfon, What the Duke gives the Earl? The Anſwer is, his 
- Cro. Car. Efftate: Jf it be ask d, What Eſtate? It will be anſwer'd, Fee. Mom 
129, 293- to conſtrue this to be only fo2 Life oz in Tail, would direfly contra- 4 
vile lies dict the Teftato?'s Wo2ds; koz then an Eftate fo2 Life would not be | 
the Duke's Eſtate, but a new and a leſs Eſtate, fo2 it was an Eſtate 


78 
See the Caſe in fee, and you would have an Eſtate koz Life paſs, which would be 


| 

Faulilandz A new Eſtate; and though there be no Difference between deviſing : 

Chan. nes. his Cſtate, and Deviling all his Eſtate, yet the Mozd [all] makes } 

leg Ella. the Deviſe much moze comprehenſive, and if he gives all the Reſidue, i 
he muſt give a Fee-ſimple, fo2 an Eſtate fo2 Life were not all; fo2 | 
every Eſtate in Fee conſiſts both of Freehold and Jnheritance, and 


therekoze if he did not give the Fee, he did not give all. 


That the Object. The Mozd Eſtate is underſtood not of the Intereſt which . 
| cooprelcas, a Man has, but of the Thing itſelf; Tf a Pan gives by Will all 
iN «he Thing his Eſtate in ſuch a Þouſe, then the Jntereſt paſſes; but if he de- 
| _ Intereſt, yiſes all his Eſtate without aſcertaining in what, the Thing, and 
" IE not the Jntereſt, ſhall paſs. 
| But J don't think ſo; fo2 the Mozd Eſtate does in Truth com- 
p2echend the Thing and Intereſt; fo2 it is impoſſible one ſhould 
have the oziginal Intereſt in a Thing, and not have the Thing 
itſelf, and till the Mozd in its p2opereſt Senſe impo2ts the Inte⸗ 
reſt. Suppoſe J covenant with 1. S. to convey him all the Cove- 
. nanto?'s Eſtate in Middleſex, Covenanto2 makes him a Charter 
by Wows of Szant of totum Stat. &c. ill any Man think the 
Covenant ſatisfied? Mo ſure, fo2 that obliges him to convey a 
Fee⸗ſimple; therefo2e if he will perfozm his Covenant, he muſt go 
in his Szant beyond the Mozds of the Covenant, e know in 
Eſtate in leading the Mozd Eſtate impozts a Fee, as in a Formedon the 
2 Tenant pleads that J. S. was infeoffed with Marranty, cujus Sta- 
tum the Tenant has; that ſhall be underſtood of a fee. 
1 Bo Hoi But koꝛ another Reaſon this muſt be a Fee: And here J will quit 
his Fee fum the Moꝛd Eſtate, and ſuppoſe the Devile to be of his Fee-farm Rents; 
Rents, a Fee- dd (0 J hold a Fee⸗ſimple would paſs as this Deviſe is, fo2 this Rea- 
_ eng ſon: Foz the Earl is injoined to make Pꝛoviſion fo2 his younger 
eig. Chlldzen out ok the Eſtate deviſed to him. Suppoſe a Ban ſeiſed 
ok the Manoz of Dale, deviſes it without any Limitation, to make 
| P2oviſion fo2 J. S. in ſuch Manner as he ſhall think convenient, and 
be Hob. Declares, that he leaves it intirely to him? Sure a very good Fee will 
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paſs, fo2 in all Caſes where Lands are deviſed to a particular Pur⸗ Rule of a "2 
poſe, and that the Death of the Deviſee may pꝛevent that Purpoſe, "© rar- 


there the Deviſee will have Fee; and that is Colliers Caſe in Co. 6. jog.” 


And if here the Duke had appointed a certain Sum to be pald, it had 5 Co. 16. 


been within the expꝛels Moꝛds of Collier's Caſe; but though that be 12 — 378. 


not done, yet here is a Truſt repoſed in him; and how can he dll ports 102, 


charge that Truſt if he has only an Eſtate fo2 Life? Deviſe to a 103, G. 


Man to diſpoſe at Will and Pleaſure, is a Fee, Latch 144. and this! Troll ie. 
is to diſpoſe as he pleaſes, Mo. 57. Pl. 165. Deviſe of Land to his poſted. = 
Mike to diſpoſe thereof upon her ſelf and her Childzꝛen; held that 


ſhe had Fee ſubjet to a particular Truſt fo2 the Childzen. 


3. Ue will conſider this Clauſe as qualified by the Mozds, Not R. To the 
otherwiſe diſpoſed of; that is, taking it fo2 granted that a Fee pal⸗ 5 a 
ſes by the Mozds, the Reſidue of all my Eſtate real and perſonal, jy.) © 
how will it be if the TWlozds, Not otherwiſe diſpoſed, be added? And 
it has been inſiſted on, that theſe Rents are otherwiſe diſpoſed of by 
the Mill; fo2 the Duke deviſes, That his Executozs, if Occaſion 
ſhall be, (hall ſell any Part, oz all of them, fo2 Payment of his Debts 
and Legacies: So this is ſaid to be Diſpoſition enough, to make them 
out of the general Clauſe of the Mill. But ſure if this Authozity 
given to the Executozs be not a Diſpoſition, then the Rents are not Tha giving 
erempted out of the Wozds of the general Clauſe; and it is plain, * 3 
that giving an Executo2 Power to ſell, is no Dilpoſition; fo2 the i, Dip. 
Executoꝛ in this Caſe-takes no Eſtate, but only has an Authozity ficioa. 
which when executed, and the Executoz in purſuance thereof makes a 
Sale of the Rents, then and not befo2e are they diſpoſed ok, and er- 


tepted out of the general Clauſe of the Will; but if the Erecuto2s 


don't ſell, oꝛ if there be no Occaſion fo2 them to ſell, in which Caſe 
they cannot ſell, then there is no Oiſpoſition. 2 Vent. 285. 

One ſeiſed of divers Meſſuages in ſeveral Pariſhes, deviſes 
ſome of them in Fee, and ſome fo2 Life, and then deviſes all his 
Meſſuages not befo2e diſpoſed of; and held the Reverſion of the 
Houſes deviſed fo2 Life would paſs. Indeed, the Erecuto2s, in t Cav oc 
Caſe of Deficiency, are enabled to diſpoſe of theſe Rents; but if Pcficiency, 


they don't, oz ff there be no Occaſion, they are not diſpoſed ok, — 


and therekoze given to the Earl. Aleyn 28. pole. 
A. ſeiſed of the Manoꝛ of Dale, and other Lands, deviſes Part of By the word 
them koꝛ ſix Pears, and then deviſes the reſt; it was held, that by the # = Rever- 


— Wozd Reii, the Reverſion of the Part deviſed fo2 Years paſs'd. 1 


Ik a Man ſeiſed in Fee of ſeveral Lands and Tenements in Dale, 
deviſe all his Lands to B. and his peirs; but if my perſonal Eſtate * 
be not ſufficient to pay my Debts, then J Intend that Black-acre 
ſhall not paſs; if the perſonal Eſtate be ſufficient, it ſhall paſs. 

It is plain the Erecuto2 had not Pomer to ſell them, but upon a The Execu- 
Condition pꝛecedent; that is, in caſe his Debts and Legacies could wer bad vot 


Power to fell, 


not be paid within ſix Months after his Death; and p2zay how comes bar upon 


the now Duke of Bolton to claim them if they were diſpoſed of by the Condition 


Will? It they are diſpoſedof, he can have no Claim; if not, they are enn 
deviſed to the Earl: But who ſball have them during the fix Pontys, | 
: e ti 
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till it be known whether they ſhall be diſpoſed ok o2 not? Sure the 
Carl ſhall, fo? till then they are not diſpoſed ok. 


And where in another Clauſe of the Will the Duke takes Mo⸗ 
tice that he has not diſpoſed of theſe Rents by theſe Mozds, Not- 
withſtanding that I have not deviſed them by this my Laſt Will. 

Anſwer. I t is. plain from what has been ſaid, that by the gene: 

ral Mods they are diſpoſed ok; but then what can be the Mean⸗ 

ing of theſe Mozds? Jt muſt be, notwithſtanding that they are 
They were not particularly deviſed to that Purpoſe, oz otherwiſe than gene⸗ 
e rally, and it is no new Matter to rejet looſe Wozds out of a 
generally, Ulli, rather than the Intent ok the Teſtatoz ſhould be fruſtrated: 

Hob. 65. So theſe Moꝛds may be rejected here. 


As to the 1. But ſome will ſay, Sure it was not the Intent of the Duke to 
cination that deviſe theſe Rents to the Earl, ſince he takes Motice that he had 
Rents were CONtrafted fo2 the Sale of. them, and the Deviſe to the Earl could 
contracted not have pꝛevented th? Contraf's taking Effect. 

TY Aniwer. It is plain, notwithſtanding the Sale oz Contract, he 
did deviſe them; fo2 ik the Debts and Legacies were not paid 
within ir Months, he deviſes his Executozs to ſell them; and in 
caſe he, with whom the Contra is made, does not perkozm, then 
he deviſes to the Earl; and if the Rents had been ſold accozding 
ta the Contract, it had been no Pꝛejudice oz Diminution of the 
Earl's Legacy, fo? the Surpluſage after Debts and Legacies paid 
would come to him as Reſiduary Legatee. 


As to the lalt 4. Conſidering the laſt Clauſe of the Mill, whereby he oders 

— ug thele Rents in caſe of Deficiency, &c. to be ſold, and the Remain: 

the Rents, Der thereof, after the Debts and Legacies paid, fo go to the Earl: 

oe J ſay, conſidering this Clauſe, with other ſcattered Clauſes tn 
the Will, the Rents thereby will paſs. 

Some Doubts have been made, whether the Wozd Remainder 
of my Rent be ſufficient: to paſs theſe Rents: 1. Becauſe a Re- 
mainder is a Refidne of ſomething; ſo that if there be nothing 
ſold, nothing can be a Reſidue, oz a Remainder : This depends 

upon the Conſtruſtion of the Wo2d Remainder, whether there be a 
| rg ut Neceſlity to ſell to make a Remainder. But J don't think the 
de taken. Mod Remainder here is to be taken fo2 a Remnant of a Totum, 
when Part is ertrated from it; fo2 if the Rents are not ſolÞ, 
then they remain unſold; and the Moꝛd [Remainder] chall be un- | 
erſtood fo2 the Rents remaining uuſold. 
Remainder of | 
abr hag This Cow Remainder made ſome Diſpute, which laſted fo2 
gol. above an Age: Jt was a great Queſtion, Whether there could be 
: Lev. 144. u Remainder of a Thing created de novo? Foz there cannot be a 
Carth. 52 Remainder of a thing that never had been befoze: Since a mon 
55, 84 Treaſonable Conſtruftion has been made. Plowd. 35. 1 Sid. 285. 
A 577- A Man by Deed grants a Rent to A. and the Heirs of his Body, 
i E 4.9. Remainder to B. and his heirs, good Remainder, 


contra. & | Deviſe | 
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 Devile is here of the Fee-farm Rents, to make thereout ſuch an⸗ 

nual Payments as Oevilee pleaſes, if it were a Sum in groſs, it 5 Co. 16. 
would be a Fee accqgding to Collier's Caſe, 1 Bulſt. 75: Mo. 152, 

$852. Palm. 392. 2 Cro. Spicer's Caſe, 5279. _ IO”... 

Ik only an Eſtate fo2 Life had come to the Earl, the Security It only an 
of Payment of the Annuities muſt be diminiſhed, and can it be in- Tae = 
rended but that the Duke intended the Security ſhould continue anvuicies 
as long as the Annuities were to be paid? Which could not be, would be di- 
if the Earl had only an Eſtate fo; Like; fo2 ſuppoſe they, to whom =* 
the Annuities are payable, ſhould out-live the Earl: 


Et per tot Cur', Plaintiff had Judgment. Jad ru 
Carleton verſus Mortagh. : _ 268. 


N | | | | 3 | £ Ld. Raym. 
W ANT of an Oziginal was aſſigned fo2 Erroz, and a Releaſe 1005. 8. C. 
ok Erro? pleaved: The Doubt was, Whether the Court, ge . 


after a Releaſe of Erro2 pleaded in this Caſe, might award a Cer- Want of an 
tiorari ad informand' conſcientiam, to be Certified if there were an Origina!, and 


Oꝛiginal to ſuppozt a Judgment fo2 a juſt Debt? And it was agreed, Fur, pied. 
The Party could not demand it of Right after this Plea, and Di⸗ ed. 
verſity was endeavoured at, between where the Party himſelf does 4 = 174. 
erp2efly confeſs o2 admit a Thing, foz there the Court ought not 1 Sa. 26, 
to deſire any further Inkozmation; but where the Admittance is 269, 270. 
not expꝛels, but implied, oz by nient dedicere, it is otherwiſe. - Bf pang 
| 228 4 Moor 700. 


Againſt which, Holt, Ch. J. put this Cale: In Annuity, Riens ton. 25. 
arriere is pleaded: The Jury find, that there was no Rent behind, “ 
and it appears to them that there was no Szant; yet they cannot 
find a Non Conceſſit contrary to the Admittance of the Party: And vide : rev. 
he ſaid, Ik Erro2 be aſligned which in Truth is no Erro2, and the 234 
Defendant plead a Releaſe of Erro2s which is found againſt him, . * 
yet the Erroz aſſigned being bad, Judgment ſhall be affirmed, be- which in 
cauſe the Iſſue taken upon the Releaſe was impertinent. Truth is no 


Error, and 
2 | | | e Releaſe 
Ind Powell quoted 8 Ed. 4. 8. by Litt' & Moyle v. Danby. That 7 or oy 


upon a Releaſe vf Erroz, if it be found againſt the Oefendant, yet =— the 
the Court ſhall pꝛoceed to examine the Judgment; but if it be found . 
fo? the Defendant, the Judgment ſhall be to bar the Plaintiff of his Judgment 
Crit; but if there be no Erro2 at all, and the Releaſe be found call be at 


againſt him, Judgment ſhall be affirmed: And it was put in the“ 


4 


Paper to be ſpoke to ſolemnly. | 


And at another. Day, Ward quoted 1 Roll. Abr. 789. E. 7 Ed. 
4- 16. Bro. Err. 165. 6 Ed. 4. 3. 8 Ed. 4. 8. 9 Ed. 4. 32. 1 Jo. 352, 
373- 2 Cro. 415. all upon the ſame Opinion with 8 Ed. 4. 8. be- 
toze quoted by Powell. | 

And being moved again the laſt Day of Term, Holt, Ch. J. ſaid, 
Ik the Plaintiff in Erro2 aſſigns that fo2 Erroꝛ particularly, which is 
not ſo, o2 the general Erroz, and the Defendant plead not In nullo eſt 

| | | G g Erratum 


—_— 


/ 
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Why may not Erratum, but a Releaſe, which is either inſufficiently pleaded, oz it 
> ede well pleaded, upon Iſſue found againſt him, there the Court ought 
ad isformaud? not to reverſe the Judgment without examining if the Erroꝛ be good; 
Cn/cientias, Now why ſhould not we have a Certiorari ad informand conſcient, 
an Original. though the Party of Right cannot demand it? Vide 5 Co. Biſhop's 
1 Salk, 269, Caſe, 1 Jo. 139. Suppoſe want of Oziginal be aſſigned fo2 Erroz, 
27% 6, And it be returned, that there is no Oziginal of that Term, the 
. Defendant in Erroz, if there be an Oziginal of another Term, 
bought to make ſuch a Suggeſtion on the Roll, of an Oziginal of 
another Term; fo2 if he plead In nullo eſt Erratum, he is thereby 
concluded from making ſuch a Suggeſtion : Yet the Court may 
award a Certiorari, becauſe thete may be an Oziginal ok another 
Adjournatur. Term: Sed adjournat' till next Term. Vide poſtea 206. 


Privilegs An Attozney of the Common Pleas pleaded to the Jurisdiiſon of 
* the Court. Vide 1 Salk. 1, 2, 4, 30. 


If a pA Per Cur'. Þe ſhall not be ſworn to his Plea, no2 need the Mrit 
2 ok Privilege be ſet out at large: And if Matter of Fai be pleaded 


* tt 
2 


ment. in Abatement, and kound againſt the Dekendant, Judgment final 
33 ſhall be given. 115 


Id. Raym. 135, 136, 337, 898, 1173. Caſ. temp. An. 167. Stra. 864. 


1f Propery . A Han comes to a Merchant, o2 other Dealer, and by kalte Jn- 
be altered ſinuations, and Account of himſelf, pꝛevalls with the Merchant to 


upon a Sale 


by falſe Inſi ſell him Goods upon Tick. 


Veen, lolt, Ch, J. ſeemed to incline, that that was not ſuch a Cheat 
702- an? 0B would alter the Pꝛoperty. N 

I Salk. 379. Ft 7 | | | 

key Domina Regina verſus Tracy. 


Alte an n. DER Cur', After an Jnditment by the G?2and Jury, a Plea is 


_— Sc. | not to be received in the Dffice, without the Defendant gives 
dans Plea Skturity to tty it at his own Charges; but if the Defendant 
may be re. Comes into Court, and pleads, his Plea ſhall be received, but he 
ceived. {ſhall be committed if he does not give Security to try it: If the 

Defendant gives Security to try it, it muſt be at his own Charge; 


if he goes to Gaol, it muſt be at the P2oſecutoz's Charge. 


1 Salk 169. | 8 Emerton ver ſus Selby. | 
2 N Cow2y was fo2 Common, ſetting fozth a Pꝛeſcription of Com- 
Preſcription mon, koz Cattle levant and couchant, upon ſuch a Cottage. 


for Cattle le- 


Eon Per good to a Meſſuage oꝛ Cottage, fo2 Cattle levant 
chant, good O; COlichant; but it has been queſtioned in the Pear 1653, whether 


- 98 2 it could be good of Common ſans Number ; and the ſame has been 


Se. of late in the Common Pleas, but nothing done in it. And a Cot⸗ 


3 Keb. 44- tage implies a Court and Backſide, foz Cottage with leſs than 
%% Bu» four Acres o Land, is againſt the Statute of 31 El. c. 7. 


2 Brownl, 101, Vaugh. 253. Ld, Raym. 726. Caf, temp. W. 3. 33. Caf. temp. An. 53, 72, 73. 


And 
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And Holt, Ch. J. ſaid, De had known Levancy and Couchancy | 
tried in an Illue befoze Hale; and that Hale ſaid, the Fothering Fothering 
Cattle in the Backſide would ſuffice; and Judgment here fo2 the ade Cane 
gvowant. - Vide 1 Salk. 169. Co. Lit. 5. b. Co. Ent. 649. 2 Inſt. 736. ſufficient. 


And per Cur': Jt would be hard to defeat it, in tale it were pꝛe⸗ 
ſcribed to Common ſans Number. | 


| — 


Morgan ver/us Tomkins, 


F there be an Dutlawzy upon an Jndiftment, and that is after If an Outlaw 
1 ſet aſide, the Judgment ſtands good and open to pꝛaceed upon: Phan an 
But ik Judgment be upon an Jndiiment by Nil dicit, oz any other be ber ande, 
Judgment by the Court, and that be reverſed, all is ſet at large, .. 
and there is an End of the Indickment: And it has been held in | 
Kelyng's Time, That if a Fozcible Entry were traverſed, pet there Forcible En- 
ſhould not be a Reſtitution, in the Caſe of the King verſur Carle. ertel. 
But the contrary has been held ſince, and bekoze; and that there 
is no Map to p2event Reſtitution, but by Certiorari, oz pleading Reſtitution 
that the Party had Poſſeſſion fo2 thzee Years bekoze. Vide Stat. Prevented. 
39 El.. Per Cur' omnem. ; 


Per Holt, Ch. J. Upon an Habere facias Poſſeſſionem, the Exe- Execution 
cution is not compleat till the Bailiff deliver the Poſſeſſion, and n“ 
is gone. = | Antea 27. 
| Poſt 298. 

Per Holt, Ch. J. Ik a Man lays a Day in his Declaration 172 Day not 
that is not material, and the Defendant by his Plea makes it Nan f unge 
material, and then the Plaintiff in his Replication varies from material by 
the Day in the Declaration, it will be a Departure; otherwiſe if ?. H. 
the Day had not been made material by the Plea, 


Walden verſus Holman. - 184% 
Olman was ſued by the Name of B. H. and pleaded in Abate- 1 6. 
ment, That he was baptized, and always known by the s. C. 
Name of J. Abſque- hoc that he the ſaid J. was ever called, oz be, 
known by the Mame of B. H. Plaintiff replies, That he was im a Tra- 
known by the Name of B. from the Time of his Baptiſm, To ver, Rep! 
which the Defendant demurs: And it was urged, that the mate- 1 
rial Part of the Plea was, That he was baptized by the Name of 89). 
J. and if ſo, the Plaintiff ought to anſwer that; foz if the Defen- , 588. 
dant were baptized by the Name of J. he could not be known by Pon 228. 
any other Name of Baptiſm; fo2 one can have but one Name of Ney 135. 
Baptiſm; and the Abſque hoc coming after that, which is a mate- . 4. 
rial Plea, is frivolous, and therefoze not to be regarded: And 4 Mea. 345. 
to this Opinion Powell ſtrongly inclined, fo2 that he thought to oo: Thet the 
lay that he was baptized by another 32ame, without moze, was a "$02" vg 
J90d Plea fn Abatement, and therefoze the reft was nugatow. I4. Ray. 
5 * 9 8 Holt, 1. 509. 


Stra. 556, 816, 1218. . 


o 
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R. He had Holt, Ch. J. & reliqua Cur'* contra; fo2 admitting that it might 
un Name J, be relied upon faz a Plea, that he was baptized by ſuch a Name, 
but an In- pet that fs not done here, but ft is only made an Inducement to 

ducement o g Traverſe; which Matter of Traverſe is not immaterial, but 

me welle wauld be a good Plea in Abatement; koz it is a good Plea in 
How a Man Abäatement fo2 a Defendant to ſay, that he was known and called 
may plead, by ſuch a Name, tho he never was baptized, as many Thouſands 
Was baptizes. ili England never were: J202 is it true to ſay, That one baptized 
V.1Int.z.a. by the Mame of J. cannot be known by another Name, as well 
New Name ag Sir Francis Gawdy acquired a new Name by his Confirma: 
een, tion, without, as Holt, Ch. J. ſaid, loſing his Chziſtfan Name, 
Vide 5 Co. at leaſt he ſaid he was not ſatisfied that his Mame of Baptiſm did 


11. AU 


2 ceaſe, upon his taking a new Mame of Confirmation, as Powell 
Ney 135. would have it. 720 e 
Cro. El. 57, 


Gro. Jac. 338. And Brotherick at the Bar remembzed a Caſe wherein he was of 
x Brownl. 47. Counſel; in which it was held, That it is not a good Plea in 
1 kev. 427- Abatement fo2 a Defendant to ſay, That he was baptized by ano: 

: 1. 6/26. ther Name, without ſhewing likewiſe that he was always known 
2 Rol. Abr. by it; and not put the Plaintiff to ſhew how his Name was al- 


135: tered to enable him to ſue them. 


mer. 2.4.7 


Belp, ment to anſwer over. 
Oultler. 


A ' Roſwell ver/us Pryor. M. 13 W. 3. 
In Caſe for S fo2 Stopping Plaintiff's Lights: Declaration was, 
Stopping the That the Plaintiff was poſſeſſed of ſuch a Meſſuage fo? a 

liehe. certain Term of Pears, & habuit & habere debuit ſuch and ſuch 

1 Vent. 237, Lights thereunto; and Queſtion, TUhether this was a good De⸗ 


bos 4, Claration, without ſaying, Jt was an antient Meſſuage with an- 


Pro. Mime And Darnell, Serjeant, affirmed the ſame Thing: And Judg- 


9 Co 38. tient Lights? 
9 1 Mod. 55. | 1 | £4 | 5155 8 | 
1j. Holt, Ch. J. Ik a Pan has a vacant Piece of G2ound, and 


Vide Hob. builds thereupon, and that Houſe has very good Lights, and he 

it... lets this Houle to another; and after he builds upon a contiguous 

d. Piece of G20und, oz lets the G2ound contiguous to another, who 

builds thereupon, to the Nuſance of the Lights of the firſt Þouſe: 

The Leſſee of the firſt Þouſe ſhall have an Action upon this Caſe 

againſt ſuch Builder, &c. fo2 the firſt Þouſe was granted to him 

with all the Eaſements and Delights then belonging to it; and it 

Vice 2 Lev. was agreed, That kozmerly the Way was to declare of antient 

* 254. Lights, and antient Meſſuage, but now that was altered, Vide 

Pot 313, the Caſe of St. John cerſus Moody, per Cur', | 

194. 1 ä MP REY, 

4 3 : | 

| Elwis 


—— 


th. 
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Elwis verſus Lombe. 


Rro2 of a Judgment in Treſpaſs in the Common Pleas, where it Error in 
was fo2 Vi & Armis taking away ten Battocks of the Plaintiff 72s in 
in R. Defendant as to Nine pleads Not guilty; and as to the Tenth, taking the 
Actio non, quia Locus in quo fg his Liberum Jenementum, and that Flainifs 
the Mattocks was there Damage feſant. And upon general Demur- 0475.” 
rer, the ſingle Queſtfon was, Whether this general Way of pleading Te 
Liberum Tenementum, without ſhewing any further Certainty, were 4 


good? And Judgment was koz the Plaintiff in the Common Pleas. : Keb a 


3 Keb. 286. 
And now $Salkeld argued fo2 the Plaintiff in Erroz, the general Er- 4 ha 
roꝛ being aſſigned. Either the Liberum Tenementum muſt take in all 
the Gill ok R. viz. That all the Gill is the Freehold of the Defen- 
dant, and then without Queſtion the Plea will be good; oz it muſt 
be taken of a particular Place not certainly known oz deſcriben 
within R. and take it to be the laſt, and ſo the mo2e ſtrongly againſt 
him, yet it will be well, eſpecially upon a general Demurrer. 


1. The Plaintiff, in his Replication, might have aſcertained 
the Place with the ſame Advantage to himſelf, as if the Defen- 
dant had done it in his Plea, by making a novel Aſſignment. 


2. The Bar is as certain as the Declaration, and leſs Certainty 
is required in a Bar than in a Declaration, eſpecially when the 
Bar is a Common Bar. | 


3- MAhere⸗ever the Plaintiff may be general in his Crit and Count, Id. Raym. 

the Defendant may be as general in his Plea; and if the Plaintiff e 
looks fo2 moze Certainty, he himſelf muſt make it in his Replication. 7 Barnes 233. 
Bekoze the Statute of 27 El. the old Books run both Maps; that Stra. 5. 
is to ſay, the Locus in quo is an Acre of Land in Dale, Liberum Te- Where 8s 
nementum of Defendant, as they would have us have done here; 02 8 
elle generally Liberum Tenementum, as we have ſaid. 39 H. 6. 6. a. iS pes 
full in Point fo2 me. 4 Ed. 3. 11. b. Fitz. Bar. 20. that in Clauſum 


tregit, 02 de Bonis aſport, ſon Franktenemen' is a good Plea. 


[1 ;v 

Indeed, ſome Books take this Difference, That where the, 
Plaintiff ſhews the Certainty of his Title, there the Defendant 
ought to be certain and particular in his Plea, and to aſcertain 
the Place; otherwiſe where the Plaintiff does not ſhew the Cer- 
tainty of his Title. And in ſuch Caſe, if he plead Liberum Tene- where it 
mentum generally, he need not ſhew any mo2e Certainty; but if . 
he plead Freehold by Deſcent, Gift, &c. he muſt ſhew Certainty | 
of Place. 3 H. 6. 34. 5 H. 7. 38. ſeem indeed againſt me fo2 
\ Treſpaſs fo2 taking the Plaintiff's Cattle. Defendant pleaded, 

That the Locus in quo was his Freehold, and that he took them 
Oamage feſant, and held bad 0 fo? they compared the 8 * 

| | elan 


n 
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Where Libe- 


rum Tenemen- 
tum 15 traver- 


© Plaintiff's Power to traverſe it, and not to reply. And there is 


That where 
the Plaintiff 
is general in 
his Count, 
the Defen- 
dant may be 
as general in 
his Plea. 


Difference of 
Demurring 
ſince 27 El. 


Vide 1 Salk. 
219. 


1 Saund. 337. 


1 Vent. 240. 
Vide Hob. 
232. 


Mac. 280, 
281, 268, 
323, 324, 
348. 


. traverſable, therekoze it ought to be alledged ſo as to be traver- 


feſant to the making of a Title, but that Damage feſant is not 
traverſable, but a Conſequence of the Freehold's being his. 


The Reaſons given in the Books fo2 the fozegoing Diverſity 
are Two, and both of them kail: Few 
The firſt Reaſon is, That Liberum Tenementum generally is not 
traverſable ; but Liberum Tenementum by Feoffinent of J. S. &c. is 


ſable. But that Liberum Tenementum generally is traverſable, 
vide Dyer 23. b. 2 Cro. 59. Cro. El. 137, 812. Raſt. 548. 

The Second Reaſon given is grounded upon the Firſt, that be⸗ 
ing not traverſable, the only Uſe of it is to fozce a Replication; 
but that cannot be good, fo? ſince it is traverſable, it is in the 


no Plea of any other Uſe but to fozce a Replication, but ſuch as 
are allowed by Law as ſuch, to avoid Pꝛolixity of Pleading; as, 
Performavit omnia, Non fuit damnificatus, &c. | 

But the true Keaſon why Liberum Tenementum generally is a 
good Plea, is, That where the Plaintiff is general in his (trit 
oz Count, the Oefendant may be as general in his Plea; and if 
the Plaintiff will have moze Certatnty, he muſt make it in his 
Replication. | | 


Now to conſider this Caſe ſince the Statute of 27 El. of Demur- 
rers, befoze which there was no Difference between Matter and Fozm 
as a? of Demurrer: Though, bekoze that Statute, one might 
demur ſpecially; but it was never ſafe oz neceſſary ſo to do, in any 
Cale except that of Oupticity, becauſe ff one had demurred ſpecially, 
he could have inſiſted on nothing elſe but what he had ſpectatly ſhewn 
fo2 Cauſe in his Demurrer; whereas if he had demurred generally, 
he was left at large to inſiſt upon any Thing except Duplicity. 
No2 was this any Way inconvenient, fo2 whlle all the Pleadings 
were Ore tenus at the Bar, tho' the Demurrer were general, yet the 
Matter was ſo ſcanned, that the Court and Parties well knew what 
the Cauſe of Oemurrer was. But after that May of Pleading 
came to be diluſed, the Court no2 Party could not know it; and 
ko; that the Statute was made which reſtozes the Common Law, 
ſo far that People may know what a Demurrer is foz, whether 
fo2 Matter 02 Fon, fo? if the Demurrer be koz Patter, the En- 
try fs, Quia Materia in Placito, &c. minus ſuft', &c. | 

There are indeed ſome Exceptions to the Rule, That a Circum- 
ſtantial Fault in a Plea will not vitiate upon a general Demurrer: fs 
where a Deed is pleaded, and no Profert made of ft. But the 
Keaſon of that is particular, viz. That by pleading a Deed with⸗ 
out a Profert, you put a great Difficulty upon the Party to an- 
[wer it. Vide 9 Co. Treſham's Caſe. 1 Lev. 132, 190. and the 
Caſe of Horne verſus Linne, H. 12 W. 3. in this Court. Replevin 
and Avowzy fo2 Rent, Replic' de Injuria ſua propria, abſque hoc 
That there was any Thing behind, 

1. Þeld, 


— 
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1. Held, That this was ſuch a Plea as would kozte an unne- Where a Plea 
ceſſary Replication, and fo2 that would be bad upon a ſpecial De: 3 
murrer, but good upon a general one. e 

| : — cation. | 

Beſides, the Plaintiff might have aſcertained the Matter by a Vide s Co. 
new Aſſignment, whereof the true Reaſon is given in Plowd. 84. 7% 133: 
that where the Plaintiff is general in his Writ o2 Count, the De- Cr. car. 


fendant may be as general in his Plea, in Fry 
| ; Hei J. ip N 
There are two Ways of Pleading Liberum Tenementum, the one 11 H. 7 


without any Manner of Certainty, the other with a Certainty, 7c. 

- ; of pleadin 

1. Ik there be any Certainty, as that the Place where is Black- Liber Tene- 

acre, Liberum Tenementuai of him, then the Map to reply is to“ 
make a new Alignment. | 
2. If there be no Certainty, the May is to aſcertain the Place, 
and to make himſelf a Title to it in the Replication, Vide Old 
Book of Ent. 43. Raſt. 648. 3 H. 6. 34. Dyer 23. | 


Ind this can be no Pꝛejudice to the Plaintiff, fo2 the Affirmative 
being upon the Defendant, he muſt make Title to the Place where 
the Taking is, oz he is gone; fo2 which he quoted Lane's Caſe, Hill. 
4 Car. 1. in Judge Godbolt's Manuſcript : Treſpaſs Quare Clauſum 
fregit in A. B. and C. Dekendant pleaded, That the Locus in quo 
was Black-acre, White-acre, and Green-acre, his Freehold; and 
Ifſue thereupon 2 And becauſe the Defendant could not pꝛove his 
Freehold in them, as alledged, QUerdi# againſt him. Foz the 
Court ſaid, That though it be uſual koz the Defendant to lay a 
feigned Place in his Plea, to fozce the Plaintiff to a new Aſſign⸗ 
ment, yet it is dangerous ſo to do; fo2 ff Jſſue be taken there- 
upon, and he cannot pꝛove his Plea, he is gone. 


Cur.“ Pau don't conſider that you are in a tranſitow Action, in c. You are 
which there is no ſuch Thing as a Locus in quo: If it had been a SLE” 
local Action, without Doubt the Pleading had been good. Ik A and dont 
Man declare Quare Clauſum generally, in ſuch a Utll, the Defendant conſider it. 
may plead Liberum Tenementum, and if the Plaintiff traverſe it, 
it is at his Peril; fo2 the Defendant, if he has any Part of his sea vide 
Land in the whole Town, ſhall juſtify it there; and therefoze in Dyer 23: 
that Caſe, the better May is to make a new Aſſignment. 

But now there is a fix'd Courſe eſtabliſhed” in the Common 
Pleas, as was alſo in this Court fozmerly, That in local Actions 
the Plaintiff ſhall aſcertafſn the Place in his Declaration, to p2e- 
vent luch general Pleas, and a Pꝛolirity of a new Aſſignment ; 
and the Dekendant fs confined ta the Place aſcertafned in the via. xe. 
Declaration: But here the Defendant, by pleading of Damage 176. 
kelant, has made that local that was at large befo2e, and there- 


fore he ought to aſcertain it at his Peril. 
"2 And 
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and they all agreed, That ff a Yan bzing Treſpaſs fo2 taking 
his Cattle in Black-acre on ſuch a Day, and the Defendant juſti- 
fies the Taking. at another Place Damage feſant, the Plaintiff 
Vide Hob. map make. a novel Aſſignment, if there were two Takings : Do if 


DE there were two Batteries on one Day, and the one were on the 

Plaintiff's own Aſſauit, and the other not, if the Defendant will 
0 juſtify one de ſon Aſſault demeſne, he may make a new Aſſignment 

of the other Battery. 

1 Et judic' affirm' per tot' Cur. 

1 Clement ver/us Scudamore. 

1 Wms. 64. 

18 "EY Pectal Gerdi, finding that the Lands in Queſtion were Copy. 

dest hold Lands, Part of the Mano? of Croyden in Surrey, of the 


VideNoy:06. Mature of Borough Engliſh, and that the Cuſtom of the Mano was, 
1M00-9997- That all Copphold Tenements of that Manoz did and ought to de⸗ 


102 


2 Sid. 61. ſcend to the youngeſt Son and his heirs: That one F. W. had Iſſue 
2 five Sons, the youngeſt whereof died, living the Father, leaving 
Dyer 196. Iſſue a Daughter. Akter the youngeſt Son's Death, the Father 
4 Leon. 242. PUrchaſed the Lands in Queſtion, and is thereunto admitted, to have 
* 4 11, and to hold acco2ding to the Cuſtom of the Manoz, and after Died 
Cro. Jac. 198. (eifed, and the Fourth Son entred; upon whom the Daughter of 
Cro Car. 411 the fifth Son entred, and made Leaſe to the Plaintiff: So the 
diet, T . Queſtion was, Whether the Daughter of the youngeſt Son, dying 
Man had five in the Life of the Father, has good Title as Rep2eſentative of her 
yon, dd, 7 ather, who, if he had lived, would have inherited as Heir to his 
living the Fa- Father ? And Holt, Ch. J. who delivered the Dpinion of the Court; 
22 We are all of Opinion, the Daughter has good Title. - 


Per Cur*. Bo- 1. Tt is to be conſidered, that where this Cuſtom of Borough 
_— Engliſh is fo2 the youngeſt Son to inherit, that by this Cuſtom the 
to the young- YOUNgeſt Son is put into the Room and Stead of the eldeſt Son at 
- ” _ Common Law; fo2 as an Inheritance by Common Law ſhall go to 
r Ohe rivet Son, ſo by this Cuſtom it ſhall go to the youngeſt, with: 
Title. out any Difference: Therefoz2e ſince this Cuſtom alters the Deſcent 
_ from the eldeſt to the youngeſt Son, there is the ſame Reaſon that 

the Repzeſentative of the youngeſt ſhall take, as there is at Common 

Law fo2 the Nepzeſentative of the eldeſt: And there ought not to 

be any Difficulty herein, fo2 it appears (tho' Coke be of a contrary 

To former: Opinlon) that all the Lands in England befoze the Conqueſt, and 
4. 88 fo2 ſome Time after, were generally Gavelkind, Vide Lamb. Saxon 


ly Gavelkind, Law 167. Selden's Notes in Eadmerum. 
but fince al- 


3 But ſoon after the Conqueſt, koꝛ the better Strength and Suppo2t 


W. z. 623, ok the Crown, Unight⸗ Service Tenure was introduced, and the 


024. Wright's Courſe of Deſcent altered, and the whole was made deſcendible to 
Ten. 31, 32, the eldeſt Son, to the J atent that theſe Tenants in Knight: Service, 


175, Oe. 4 who 
Seel Appendis. Cu, coup. Kh Wms. 64, & Wms. 6 

c. 214. inſon of Gavelkind in Appendix. temp. Mac. 417. 1 Wms. 64, Oc. « 3 Wms. 63 
Caſ. temp. Talb. 276, &c. F ds 
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who 3 their Tenure were to walt on the King in his Mars, might Vide Baer. 
do it with moze Dignity and Gzandeur 2 So in this Inſtance the 18 
ancient Saxon Law was then altered; but notwithſtanding that 31. &c. 
hereby the eldeſt Male was pꝛekerred befo2e the youngeſt, and the Tharche Right 


Hale always befoze the Female, yet the Right of Repeſentation ie pm 
remained even to this Oay. 


This Right of Re ſentation has been conſidered in all Right of Re- 
Countries and Nations: By the ancient Law of Iſracl, Ch. 26, 27 Pradied al 
of Numbers, an Account is given of this Hatter of Repreſentation; Counrie and 
it was a Law that the Male ould inherit all, but upon Fallure Nation 

of them the Female ; and it was a Law, as ſonie ſay, bꝛought out 

of Egypt, but always p2aftiſed, that the eldeſt Son (ould have a 
double Share; but this was not only quatenus he was eldeſt, but as 
he was Repeeſentative too: Vid: Seld. de Succeſſionibus, c. 23. that 
Daughter ſhould in that Caſe have a double Po2tion ; ſo that Re- | 
preſentation was always pzafiled by Greeks and — even by the 
Law of the 12 Tables. 


But in the third Place, this Right of Repteſentation has not only That it holds 
Room in Jnheritances deſcendible accozding to the Courſe of the gans 
Common Law, but holds alſo in Inheritances deſcendible accozding according to 
to Cuſtom? Foz in caſe of Gavelkind, which now we know to be the 5 1 
Cuſtom of Kent, if a Pan have thꝛee Sons, and purchaſe Land in pyer 5b. 
Gavelkind, youngeſt Son in Life of the Father dies, leaving Jſſue : And, 4 | 
a Daughter, no Doubt the Daughter ſhall inherit; but if the Pur- 47 ably 
chaſe had been to the Father, and Heirs Male of his Body, the An. 107,160. 
Daughter had been excluded per formam Doni ; but the Cuſtom ma⸗ 5 
king it diſcendible to Heir Pale, makes Room fo2 Repreſentative of nee be- 
him; and there is no Difference between Gavelkind and Borough Eng- Ling and Be. 
liſh, "but ſecundum majus & minus; in Gavelkind all the Sons take % £945 
all; in Borough Engliſh the youngeſt takes all; and the Law takes 1 
Notice of both theſe Cuſtoms ; fo2 which he quoted the Caſe of Fane of both. 

b. Barr, in the Common Pleas, Hill. 1659. Rot. 773. Cuſtom was fo2 a r 
Copyhold to deſcend to the youngeſt Son, and not to the eldeſt Bꝛo - 53 K. 6. 7 
ther: A Copyholder ſurrendered the Land to another and his Heirs; 

but bekoze Admittance Surrenderee dies, leaving two Sons; and 

the Queſtion was between the twa Sons, and adjudged that the _ = 
deſt Son ſhould be admitted, becauſe the Cuſtom was, that the Eſtate - 
ſhould deſcend to the youngeſt Bzother, and there was no Eſtate in 
the Anceſto? to deſcend ; and therefo2e the eldeſt Son muſt have taken 

as Purchaſer: But accoding to the Repozt J have of the Cale, the 
Court ſaid, That if the: Cuſtom had been laid to have been Borough Nota. 
Engliſh, the eldeſt had been excluded, fo2 fhe Law takes Notice of 
Borouzh-Engliſh and Gavelkind Cuſtoms. In this Caſe, the Cuſtom 

as found is ſo far from excluding the Daughter, that it expzeſly 
comp2ehends her; fo2 the Cuſtom is, that the Land is sf the Nature 

of Borough Eng liſh, and did and ought to deſcend to the youngeſt 

Son, and his Heirs, So that it is not oniy that it ought to deſcend 

to poungeſt Son, but alſo to him and his Helrs, tho' it had been 


Io i the 
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the ſame Thing to me; fo2 if Father be diſſeiſed, oz make a Feoff: 
Hon che Right ment during Inkancp, this Right of Entry ſhall deſcend to the 
of Entry all youngeſt Son, and ik he die befoze Entry, it ſhall deſcend to his 
| Daughter, though the Father died not ſeiſed of the Land, 8 Co. 43. 
a Jo. 361. 1 Cro. 410. FX | | 
ker man, Ik there be Deſcent of Land in Borough Engliſh on Heir under 
or Paroli heil Age, and real Action is bꝛought, he ſhall have his Age, o2 Parol ſhalt 
demur. demur, as it would in Caſes of Inheritance at Common Law; and 
what Reaſon can there be, why it ſhould have thoſe Qualities, and 
not the other Qualities as repꝛeſentative Right? And he appꝛoved 
of the Opinions of Berkly and Brampſtone in the Caſe of Reeves & 
| Malſter, 1 Cro. 410. fo he ſaid, If the other Opinion had p2evailed 
Jadgment for it would beget abundance of Confuſion, but following the other 
| swer would ſettle Things upon a laſting Foundation. Et Jud' fo2 the 


- Daughter, 
| 5 , Salk, Grovenor verſus Soame. 
. NE Joint Bill of Middleſex againſt thꝛee, with an Ac etiam 
93 ſuper ſcriptum obligatorium, by them joinly and ſeverally: The 


three jointly Sheriff took one Bail⸗Bond fo2 the Appearance of them thzee; and 
Planet abe there being no Appearance, the Plaintiff took an Alignment of the 
an Aſſignment, Bond, and now would Have the Sheriff amerced. 

and would Firſt it was agreed, That the Bail⸗Bond was not accowding to 
have tert the Statute, being fo a Joint Appearance to ſeveral Actions. 


amerced : 

* Ao By And Holt, Ch. J. ſafd, Jt had been adjudged in Ch. J. Glyn's 

the Statue. Time, that if the Sheriff takes inſufficient Bail, and has not the 
V. i Vent. 55. Party at the Return of the Writ, an Aﬀfon would lie againſt him; 
1 5, but the contrary has been held ſince in the Common Pleas : It was 


240, 244. indeed always agreed, that Action would not lie fo2 taking inſufficient 


1 Vent. 85. (Ufficient Bail, and not having the Party at Return of the Writ ; fo2 
Vid. antea 47. tho the Statute commands him to take reaſonable Bail, pet if he 


3.447 
Caſ. temp. 
An. 170. 


_ —_ ſaid, pe had known it denied; Et per reliquos Juſtic': If one accept 


may except a- 
gainſt them. 


8 Per omnes Clericos. It Releaſe be pleaded, and the Plaintiff crave 
Igned afier Oyer Of it, and Defendant will not grant it, Plaintiff may ſign Judg⸗ 


Releaſe plead- Ment fo2 Mant of a Plea. Vide Morris's Caſe, 2 Salk. 497. Con: 
2 Ew yer Vide ante 27, 28. | 


Id. Raym. | x . 8 | Sir a 
347,892,970, 1056, 1476, 1 Bames 158, 168, 169, 185, 250. 2 Barnes 200. Stra. 227, 1186, 1198, 1241. 


* 


— 


I. 


——— 


Sir Samuel Aſtry's Caſe. 3 Mod. öl. 


E being Maſter of the Crown-Office, and having been abſent ! Salk- 5 

from the Exerciſe of his Office fo2 a conſiderable Time, being Wader ce 

fractus ſenio, A Sci. fac. was bought againſt him; and Jfſue being poi a 55. J. 
joined, he now moved fo2 a Trial at Bar, which the Attozney Gene: aint bim. 


ral oppoſed as a Watter of Pꝛerogative, that the Queen might try vel . 2 T 


her Cauſes at Niſi prius, 02 at Bar, as ſhe pleaſed. b at Bar. 
Cur': It is the common Right of any Gentleman at the Bar, to SS 


have a Trial at Bar, and it never has been denied in the Caſe of an a common 
Officer of the Court: And tho Pz. Attozney may have any of the Right of Bar- 
Queen's Cauſes tried at Bar, and is not bound to conſent to a Niſi See 
prius, yet we are not ſatisfied that he ought to have a Niſi prius where Vi.1Cro.248. 
Trial at Bar is reaſonable, without Conſent ; fo2 the Statute 1 625, 
W. 2. cap. 30. which was the firſt Statute of Niſi prius, ſays, That 2. 133. 
if Patter require great Examination, it ought to be at Bar: Et 164. 
adjournat and nothing ever was done in it. Vide 3 Ink, 


| wget 421 to 426. 
Ld. Raym. 1556. i Mod. Caf, in L. & Eq. 316. Fitz-G. 40. Stra. 822, 1049. 


Cuddon, Chamberlain of London, verſus Provoſt, 


Nr was upon a Habcas Corp', that London is an ancient City, via. pos. 1. "A 
&c. that Time out of Mind there was an ancient Beam kept 1 of a 
at the Charge of the City fo2 the Weighing of all ſuch Goods as * 2 
were uſually bought oz ſold by Weight in London, at which all weighing 
Fozeigners ought, and Time, &c. uſed to welgh all ſuch Goods, 8&c. poem 7 
And then ſets kozth their Cuſtom of making By-Laws fo2 Erplana- the ancient 
tion of their Cuſtom, and a By-Law made at ſuch a Time, the ſame — 2 
as in the Caſe of Bernardiſton, 1 Lev. viz. That every Fozeigner who 77 _ 
* Gouldſell Goods uſually ſold by Weight, without having firſt weighed 493. 
them at the common Beam, ſhould pay 138. 4d. fo2 every—Teight, 1 
that Oefendant being Fo2eigner, &c. And all the Exceptions taken , ß. 
in that Caſe were inſiſted on here: And pet the Court after great 
5 awarded a Procedendo, aàttcoꝛding to the ſaid Cale in 
ev. 14, 15. | 


Procedendo 
awarded. 


: | "2 Salk. 146." 
Cudden verſus Eſtwick. We 
| | PO a Habeas Corp. from London, the Return did ſet fo2th Upon a By- 
Cuſtom of London, that Time out of Mind there was an an- nine 
cient Company of Free-Pozters in London, and a Cuſtom to make Ones of 
By-Laws, fo? the better governing of the ſaid Company; and in pur- Tos Fans 
ſuance thereof, an Ad of Common Council infliting ſuch a Penalty 7, . fy 
on any that ſhould employ any not free of the ſaid Company in Poz⸗ 498. 
tage-wozk, and that the Defendant did, 8c. So the Doubt was, whe- Cat p. . 
ther ſuch a * By-Law, infliting a Penalty upon Strangers fo2 emplop⸗ * 
ing one not free, were good? Foz it was agreed, that a By-Law that cat. temp. 
none but a Free-Poꝛter ſhould do the Mozk, would be good, with a 1 ee 
Penalty; and in Reference to By-Laws in general, a Difference was 3338, 339. 


taken between a pzivate Cozpozation oꝛ Company, and a great City Ju 88. 

| 2 | TO | 0? 211, 267, &c. 
269. Gilb. Eq. Rep. 43. Fitz-G. 309, 310, 313. 1 Wms. 183, &. 2 Wms. 207, 208, 209+ Comyns 269. 
Stra. 462, 1085, 675. * 2. If it will bind a Stranger imploying one not free, and a Difference taken. 


— 


— 
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02 Boꝛeugh; fo2 the kozmer can only make By-Laws to bind their 
own Members, and touching Matters that concern the Regulation 

ok the Crave, oz other Affairs of the Company: But great Cittes 

S malte By. und Towns, as London, Briſtol, York, &c. can make By-Laws foz 

Laws to blind the better Ozdering and managing ſuch Town, and that Law will 

Strangerswhile hind Strangers to the Freedom of the Town, while within ſuch 


* Towns, and they are bound to take Notice of ſuch Laws at their 
Peril: And this Diverſity was agreed to by the Court. 


Holt, Ch. Jtift. It is true, every Foꝛeigner that comes to a Place 
is bound to take J2otice of the Law of the Place; but here lies the 
Dardſhip, that you lay a Penalty upon a Man if he don't take No: 


tice whether a Pozter is free oz not free, and there is no Way ko: 
him to know it, MR 


Pricedends de. And at laſt it was adjudged, that no Procedendo ſhould go; and 


this By Line that the By-Law was void to bind a Stranger, who could not have 

void to bind AN Action againſt them fo2 not keeping a ſufficient Number of Poz⸗ 

a Srranger> ters, no againſt the Pozters fo? not ſerving him: And an Ai of 

ad, Common Council, inflicing a Penalty fo2 buying from any but 
a Freeman, would be void. | 


Caſtomagainſt Note; In the Argument of this Caſe, it was ſaid, that Cuſtom 


Reaſon is voi 


ee d. againſt Reaſon is void, becauſe it depzives the Subject of the Com- 
14. Raym. mon Law, which is his Birth-right ; and the Reaſons by which a 
57, 499-869, Cuſtom is ſuppoꝛted, are generally theſe $ 


1135. 
Fitz-G. 51, 


We 1. Becauſe the Party bound by it, has ſome Benefit by it. 


Three Re- 2. That the Party who claims the Advantage of it, is at ſome 
ſons ro ſupport Charge by Reaſon of it. f 


2 3. That it map have a reaſonable Commencement, oz ſuppꝛels 
Fraud. | 
And the two firſt of theſe Reaſons held in the Caſe of Toll-travers, 
and Toll-thzough. Vide 5 H. 6. 26. 
| or g. 3. | Queen ver/zs Langley. 
Vide 1 Mod. | , 5 
35. E was indifed fo2 theſe Mozds ſpoke to the Mayo? ok Salisbury, 
: Nob. 594 You Mr. Mayor, I do not care a Fart for you: You Mr. Mayor 


1 Sid. 65,144. are 2 Rogue and a Raſcal] : And that the Jnditment lay, it was ur- 
Indictment for He d, that the Words tended to the Oiſparagement of the Govern- 
eee ment, whole Officer this Perſon was. But to the contrary it was 
of Salubuly in lid, That firſt it was not laid, that he was then in the Duty ok his 
Diſparage- Office, 02 that he was a Juſtice of Peace. 2. As to the Dilparage⸗ 


ment of Go- 


rennen, ment upon the Government, a Diverſity was taken between Eleftive 


Vide 2 Salk, Officers, and ſuch as are nominated by the Queen; fo2 the Cozrup⸗ 


2 Lev. 200. 
1 Vent. 16, 


327. . | And 


2 Jo. 229. 


Fareſl. 18. Ld. Raym. 153. Caſ. temp. W. 3. 98, 414, 514. Caſ. temp. Ann, 166. Caſ. temp. Mac. 186, 
187. Stra. 420, 1157. 2 : 


3 


425 tion of the firſt cannot reflect upon the Government, 


q—_” 
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And Cur', He might have fo2ced him to find Sureties fo2 his good 8 
Behaviour, 02 committed him: Vide 3 Mod. The King v. Darby, commined _ 
Cro. El. 78. Mo. 347. 3 Cro. 689. They alſo agreed, That what- bim. | 
ever is a Bꝛeach of the Peace, is indiſtable, as ſending a Challenge; $57 139+ 
but that theſe Moꝛds were not a Bꝛeach of the Peace, but only occa- 2 cc. 55. 
ſional, and tending towards it: And after great Deliberation, they Hob. 62. 
adjudged the Moꝛds were not indittable ; foz it is not as much as ſaid, r Words 
that he was in Execution of his Dffice, oz a Juſtice of Peace; in- and wy. 
deed if they were put in Writing, they would be a Libel puniſhable J,#purin 
either by Jndi#ment oz Action; but they are but looſe unmannerly vide Hob. 
 Mo2ds, like thoſe ſpoke of an Alderman of Hull, When he puts on 121, 2:5. 
his Gown, Satan enters into it, adjudged not -inditable in Kelynge's 
Time: Style 250. You are a forſworn Mayor, and have broke your 
Oath, not indiable : And binding him to his good Behaviour is 3 d _ 

ſufficient to ſecure the Authozity of Mayoꝛs; but that muſt be done 118, * 
inſtantly, accozding to Doſtoz Bonham's Caſe. | 


And Holt, Ch. J. ſaid, That Wows that directly tend to Bzeach Wordsdirealy 
of Peace, may be indiXable ; but otherwiſe, to encourage Jndiments —_ 
ko: Mozds, would make them as tncertain as Ackions fo2 Mozds oven indic- 
are. ; | Ge 


Berwick verſus Andrews, | t Salk. 314. 
h | S.C. Ld. Ray. 
RUDR of a Judgment upon Nil dicit in the Common Pleas; the _ _ 
Caſe was; Executo? bzought an Acton upon a Judgment ob. 7ror os 
tained by the Teftatoz, ſuggeſting a Devaſtavit in the Life-time of upos x; air 
the Teſtatoz: And it was objeted, That this carried it a Step far- in C. B. 


ther than Wheatly and Lanes Caſe in 1 Saund. fo2 there the Action 1 


was bꝛought by the Party to the Judgment, and to whom the Crong Lev. 231, 
was done: Whereas this is, firſt, by one that is no Party to the 255. 
Judgment; koz if he would ſue Execution upon this Judgment, he onen ,. 
mult have firſt made himſelf Party by a Judgment on a Sci. fac'; and eadant, and 
next by one to whom the Tort was not done, and this is a perſonal Judgment 4 
Tort that ought to die cum. Perſona, and that this Watter ought not en e 
to go a Step farther ; Vide 1 Vent. 313. 2 Lev. 145, 209. 3 Keb. brought by che 
735, 797- That ſuch Ation will not lie upon a Bond ſuggeſting a Executor on 
Devaſtavit ; and it being fo2 a Wrong done to Teſtatoz, an Action 3 
ought not to lie fo2 it fo2 the Executoz, no moze than it would lie a- gettsa wat- 


againſt an Executoz of an Executoz de ſon Tort, till 30 Car. 2. c. 7. 1g, ie Bebt 


4 | Ld. Raym. 3, 

Mountague contra relied upon the Reaſon of the Caſe of Wheatly 4, 265, 589, 
and 1.anc, and that of Cluther v. Thin, 2 Sid. 102. N. Lutw. 208, 210. 3-116) 
Holt, Ch. Juſt. The Defendant is the Party againſt whom the Se a 
Recovery is, and Judgment is de bonis Teſtatoris againſt him; and Executor may 
it is ſuggeſted, that he has waſted : This is what. the Plaintiff's es 22 
Teſtatoꝛ might have done: Sure if Eſcape were in the Life-time of fa. of x : 
K k Teſtatog, 36. 49.698. 
4 Caſ. temp. W. 
3- 71. Caſ. temp. Mac 99. Fiu G. 265, 266. 1 Wms. 687. 


— / At. ä 


— 


Vide Lutw 


—h. —— — —— 
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Vide Luw. @Teſtatoz, the Erecuto2 may have Debt againſt the Jaylo? koꝛ it; but 
65, 412- „ ſich Alon would not lie againſt an Executoz, no2 would this Adlon 
124, 181, lle againſt the Oefendant's Erecuto? here, as was adjudged in this 
309,299 o, Court in Hale's Time, becauſe it is a perſonal Tort, which dies with 
the Perſon; and it was compared to the Caſe of an Eſcape by the 
Sheriff, fo? which Debt does not lie againſt his Executoz, tho' it does 

Vide antea. agatinſt Himſelf : but in Caſe of Eſcape, the Action always lies foz 
tbe Exccuto2, even where it is in his Teftatoz's Time; and ſhall 
rVent.30,31. not the Erecuto2 of a Parſon have Debt againſt a Pariſhloner fo2 
& lib. ibicitat. Nut ſetting out Tithe? Vid. 1 Sid. 407. the Cauſe why he ſhall have 
Debt is, becauſe it is an Injury done to his Bight, and therefoze 
within the Equity of the Statute of Ed. 3. De bonis aſportat”, and a 
650,671, Ge. Qare In pedit lies fo2 an Erecuto upon that Statute, in caſe he 
** baings it within fir Months after the Avoidance, and upon this 
Judgment, he might have ſued a Sci. fac, aud after J Judgment therein 


r Salk. 310, Have a Fi fac, ſuggeſting a Devaſtavit. Now this Action is in Lieu 
314 of a Sci. Fac'. 


That it is Powell. Hale uſed to ſay, That this Aﬀton ought not to be ſuf- 

a --- fered but when there was a Judgment to ſuppo2t it; and this is 

— De bonis Within the Equity of the Statute De bonis aſportat'. 

 aſportat', | 

4E. 3 6.7 . Gould and Powis accozdingly : And the Difference is where it is a 
Tort annexed to Goods, then 1t is within the Statute, becauſe it 
 ariſeth ex delicto, mixed with a Right. 


If Executor And Powell ſatd, That the better Opinion was, that Caſe would 
N not lie fo2 an Executo? fo2 a falle Return of a Pꝛoceſs of Execution. 


Return. 


Holt, Ch. Juff, J have known the contrary adjudged. | 


But ved an Erception was taken to the Declaration, That it 
was not alledged that the Debt was not ſatisfied, but only that the 
Teſtato2 no2 Plaintiff could not have Executton of the Judgment; 
but it may be they were ſatisfied without Execution. 


Foundation of Holt, Ch, Juſt. The Foundation of this Action ſtands upon Two 
this Aion. Things, viz. The Debt not being ſatisfied, and the Waſte; and 


fn all Actions of Debt, it is incumbent upon the Plaintiff to ſhew, 
that Debt is due, 


Obj. What if Powell. Ik the Plaintiff had been paid, the Taſting the Aſſets 
che ben rale, could be no Devaſtavit as to him; and if Iſſue were taken upon De- 
and Iſſue upon Vaſtavit 02 not, the Defendant might * Payment to Plaintiff in 
_ the Devoe» Evidence, 


I 


Quod 
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Quod Holt negavit, Becauſe the Waſting the Aﬀets, the Debt 

being not ſatisfied, is the Cauſe of Aﬀton; and if the Debt be paid, 

the Iſſue ought to come upon that, that is a Nihil debet, which may 

well be pleaded, though this be a Debt upon a Judgment, becauſe ! 2*** 35 

this is Matter of Fai, and if you traverſe the Devaſtavit, you admit 

the Non-payment : And he compared it to the Caſe of Debt againſt 

a Sheriff fo2 an Eſcape, you muſt ſhew the Debt not to be ſatisfied : 

And ſuppoſe a Dekendant in Execution does pay the Platntiff, and 

no Satisfafion is entered on Reco2d, and the Sheriff ſuffers him 

to eſcape, and Debt is bzought againſt him koz it, he cannot take 4 

Advantage of that Papment: And at laſt, the Reco2d of the Caſe of za agrees. 

Wheatly and Lane was b2ought into Court, agreeing exactly with * 216. 

this Declaration. And the Plaintiff had Judgment. * 


1 Lev. 231, 
1 alk. 119 
Ruſſel verſus Corn. 8.C. ; 
h 2 Salk. 642, 3, 
Alle Impꝛiſonment by Pusband and Wife, fo2 the Impꝛiſonment 4. Rm. 


ok Mike, per quod negotia domeſtica of the husband per Spa- Falletmprifon 


tium—remanſerunt infecta ad grave damnum of both: Jt was moved err brought 
in Arreſt of Judgment, That the Buſineſs of the Yusband remain- Wi by ann 
ing undone, could not be ad damnum of Mike, and that the Action the Husbane's 
fo2 that ought to be by Þugband alone; as if the Þusband con- Conti. 


oncerns re- 


cludes per quod Solamen & Conſortium amiſit, he muſt conclude ad mained un- 


damnum of him alone: But it was anſwered, That here the Action done, 4% . 


being well bzought, and conceived fo2 the Jmp2iſonment, what came 37 oo 
under the per quod would only be taken ko: Aggravation ; as if vid. pot 149. 
Wods in themſelves ackionable be ſpoke of Mike, and Þusband and 3 as 
Wife bzing the Action, and conclude per quod the Þugband loſt his i, ony for 
Cuſtomers, it will be well; fo2 the Mozds being in themſelves afft- 4ggravation. 
onable, per quod ſhall be taken fo2 Aggravation. "7 ener 


Quæ omnia Cur* conceſſit: Et per Holt, Ch. Juſt, Matter may be 
laid by way of Aggravation in Treſpaſs fo2 bzeaking his Þouſe, and 
beating his Servant, without ſaying per quod Servitium amiſit; no Matter may 
Action lies fo2 the Baſter fo2 Battery of Servant without per quod, & | 
yet it may be well put in as an Aggravation ; but if you make two ofFreqpas, 
ſeveral Counts of it, one of them, viz. for beating Servant, will be 2 in it felf 
bad: Suppoſe a Man gets another's Batd oꝛ Daughter with Child, „ n 
no Treſpaſs lies fo2 it; but if he that has done it came into the Þouſe Show. 180. 
without the Owner's Leave, he may put the getting his Daughter = 8 
with Child in foz Aggravation, oz he may omit it, and give it in 
Evidence within the alia Enormia. | | 


Judgment was fo2 the Plaintiff, Niſi Cauſa the firſt Day of next 2: Salk. 642. 


Term, Vide Newman 9. Smith in B. R. Paſch. 5 Annæ R. | 275 pro 
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Ld. Raym. 
1034. S. C. 
Vide 1 Salk, 


67. 

2 Salk. 613. 

Poſt 220. 

| Contra pacem 

omitted in an 

Inditment. 
Mod. 145, 

76 164. s 
Mod. 425. 

Fitz-G. 63, 

64. 


Ld. Raym. 
1034. S. C 


Vide 1 Salk. 


22, 23, 344 
| tndeb. aſſump” 


lies not for 


D E 


Termino Paſchæ, 


Anno 3 Annæ, in B. R. 


4 — * 


Coram Holt, Chief Juſtice, 
Powell, 
Powys, 


Gould, 


Juſtices. 


Queen verſus Lane. 


NdiXment was fo2 ererciſing the Trade of a Barber without 
Service of Seven Pears. The Exception was, That it was 
not laid contra Pacem. And tho' Holt, Ch. Juſt. thought it well 
enough, becauſe laid contra form' Stat'; yet by the other Thee 


- it was quaſhed, fo2 every Bzeach of a Law is againſt the Peace, 


and ought to be ſo laid. 


Smith ver ſus Aiery. 


* Action fo2 Money won at Play, there were two Counts, one 
ſetting fozth a ſpecial Agreement to play at ſuch a Game, and 
mutual Pꝛomiſes of Payment, as it ought to be; the other was, 


1 That in Conſideration that the Plaintiff ſuch a Sum had won of the 


Play. 

5 Mod. 13. 
1 Lutw. 180. 
Id. Raym. 
69, 89. 


Defendant at Play, He pꝛomiſed to pay it: And here it was reſol- 
ved, That an Indebit' aſſumpſit did not lie fo? Money won at Play ; 
fo2 that Action never would lie but where Debt would lie, and it 
never was heard that Debt was bzought fo2 Boney won at Play. 


2. That the Second Count was bad, koz at that Rate one may 
declare, that Defendant was indebted ts him, upon a certatn Agree- 
ment, in ſuch a Sum of Money, and that in Conſideration thereof 
he pꝛomiſed to pay, which would doubtleſs be bad; fo2 he ſhould ſpe⸗ 
cially ſet out ſome Agreement whereby a Debt was raiſed, as kor 


3 | Soods 


Tenn Paſch. 3 Annæ, in in B. R. 129 


Goods ſold and delfvered, &c. An Indebit can never be upon mu⸗ wo 
tual Pꝛomiſes; But general Aſſumplits lie on mutual Pꝛomiſes. ==! Pro- 


See Carth. 479. Skin. 196, 218. 1 "oY 


And Holt, Ch. J. quoted a Caſe in my Loꝛd Hale's Time, where Vid Hard, 
it was held it would not lie upon a Bill] of Exchange againſt the : Los, 1075 8. 


Acceptoz. 1. 
And per Holt, Ch. J. There is no Way in the Wozld to recover 04 [at.gr 
Money won at Play but by Special Aſſumpſit. Special 
Lenne, 


Per Cur”. Notwithſtanding the Caſe of Eccleſton cerſus Linne, TB Nod 13: 


1 Lut. 1 80. 


in the Exchequer Chamber, it has been held frequently, both here Cac. temp. 
and in Common Pleas, ever fince, That this Ackton of Indebit - 5 37, 
would not lie foz Money won at Play. 2 
An. 190. 
3. They held clearly, That any Thing in the flirt Count, which 8a. 68. 
was right, could not help any Defeit in the Second; fo2 tho' they 2 
both were put in one Declaration, yet they were as diſtinck ag ik ſeeona. © 
they had been in two ſeveral Actions. Vide contra. 


4. Cho it was objetted that this was after Uerdiz, whereby the V.. "WA 


Jury had found that Plaintiff had won Money of Defendant, w. z. 5, 93; 
which could not have been without a ſpecial Agreement, and mu⸗ org Le 
tual P2omiſes between them; and ik what the Jury muſt neceſſa» as. 24, 25. 


rily have found had been alledged, it would have been well, and 3 temp. 


therekoze the Gerdi did cure. 85 5 1 
Pet tota Cur ozdered Judgment to be ſtayed till the Plaintiff? Mac 2280 
moved further. 42 xl 

in L. & Eq. 


And Parker moved fo2 Judgment at another Day, alledging, 4. 


That mutual Hazard ſufficed to raiſe a Debt; and foz Caſes cured dun .“ 
after Uerdi#, quoted 1 Vent. 109, 123. 55 4 
108g. 


Holt, Ch. J. The Action dught to be bꝛought upon the Agteement How the A6. 
ok the Parties. Tis true, when two agree to play fo2 ſo much Mo⸗ ork >. nd 


hey, that is an acual Pꝛomiſe; but if either win, there is no Debt vide potea. 


ariſes thereupon, fo2 nothing but a meritozious valuable Conſidera- 12 9. 
tion can raiſe a Debt, and it is an Erro? to think that every Contract : Vent. 51. 
which obliges one to pay Money does raiſe a Debt: As ik A. P20- Vid Your 1 
miſe C. ta pay him a Debt due to C. from B. and it be fo2 good 97 W. z. * 
Conſideration, A. is thereby bound to pay it, but pet it is not a 69, 258, 
Debt upon him. And if he after had come, and in Conſideration 227 7. 
that J am bound to pay vou the Debt of B. J pꝛomiſe to pay vou, Cf romp. 
an Indebit' would not lie thereupon. And Indebit' has been bzought As. 17 
fo2 a Tenant right Fine, which J never could digeſt, 4 — 


mp. 
Mac. 295, 296, 315. Conſideration to raiſe a Debt. Fareſl. 12. Vide Hob. 18, 88. LA. Raym. $02, 755» 
1545+ 


And Gould quoted 2 Vent. 175. the very Cale; and Methwin and 
Andrews's Caſe in the Common Pleas. 


Per tot Cur', Judgment was arreſted. Jadgmemm 
L I Anonymous. 4. 


— EY 
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Anonymous. 


In Ber N Ejecment the Term was made fo2 five Years; and after 
wel by in. 1 Gerpict fo2 the Plaintiff, he was delayed of Judgment and 
junction till Execution, by Jnjunition in Chancery, till the Term incurred. 
deem And now it was moved to renew the Term, and the Caſe of 
Vide 1 Salk. Dangdell and Greenvill was quoted where it was done, and that 


322. 3, they uſed to do it frequently in the Exchequer. 


59 168. Cur*. We cannot do it without altering the Reco2d. 


204, 288, 


pert And Gould ſafd, they had held in Sir John Rolls Caſe, That it 


Gr eng Could be done by Conſent, but not other wiſe. 


3 And Holt, Ch. J. ſaid, Þe conſidered there wanted a Clock: 


3 Wms. 36. houſe over-againſt the Þall-Gate, and the Potion was denied. 
Is es. $64; $275; 1272, 682. Ld. Raym. 561, 14114. 


- Salk. 321. Parkins verſus Woollaſton. 
Ko” pcs Apias on a Judgment returnable ſuch a Day, and Non eſt in- 
Poſt 139. vent” returned, but not filed, A TErit of Erro2 was taken out 


Ro pe. Def02e the Day of Return of the Capias, but not allowed till that 
fedeas till Very Day, no2 any Notice thereof to the Plaintiff's Attozney. 
Notice. And the Court ſaid, that the Opinion in ſome Books was, 
= yz That a CUrit ok Erro2 was a Superſedeas to avoid Execution from 
1 Vent. 30. the enſealing thereof, tho' not to puniſh the Officer till Superſedeas 
x Sid. comes to him; and of this Opinion is Rolle: But that the Law 
What Notte. now is taken, that it is not a Superſedeas till Motice to the Plain⸗ 
Vide antea. tiff 8 Attoznep, and that the Mlowance thereof is ſufficient Mo⸗ 
pre BED tice, 02 that a#ual Notice be befoze Allowance, 

Caſ. temp. An. 197, 273, 240, 272, 70, 78, 107. Fitz-G. 175. 1 W ms. 685. Comyns 321, 556, 564. 
1 Barnes 56, 59, 65, 83, 275. 2 Barnes 164, 170. Stra. 526, 867, 632, 1186. 


And they held, That if Writ be executed befo2e Notice of Writ 
of Erroz, the Return oz Perfetton thereof may be after : And ff a 
Execution of Capias be returnable ſuch a Day, an Execution of it, ſedente Cur', 

6 Oe that Day is good, ſecus not. So that they were all clear, That 
3 if a Tirit were returnable as of Yeſterday, but not actually re: 
Cro. El. 761. turned, and Mrit of Erroꝛ is allowed oz notified to Day, yet the 
_ Return may be made and filed to Day. 

Vhere writ. And if TUrit of Erroz be allowed oz notified, ſedente Cur', the 
allowed te Day on which the Writ of Execution is returnable, (becauſe it 
ame Day the Comes ſedente Cur', whfle the Writ of Execution is erecutable, and 
— there cannot be well a Fraſtion of a Day) there it ought not to be 
Se. returned oz filed, but is ſuperſeded : But if it is not notified till 

os temp. after the Court is up, at which Time the Exccution is executable, 

3.5 there a Return may be of the Writ, and that may be filed: And 


dccozding to that Diverſity it was oꝛdered to be filed here. Per Cur”. 


Note; It was upon a Sci. fa. againſt Bail, and no Capias againſt 
Pꝛincipal pleaded, | ge 


Per 
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Per Holt, Ch. J. & Cur. In Action by an Aſſignee of Bankrupt Aion by an 
by Commiſſioners on a ſimple Contract, the right Way is to lay the 4fignee of a 
P2omiſe to have been to the Bankrupt; except there be an expꝛels Common 
Pꝛomiſe after Alignment made to Aſlignee. And the Way of declaring es, e. how 
of a Pꝛomiſe to the Aſſignee is very inconvenient, and a Means to * 8 8 
ouſt the Defendant of the Benefit of the Statute of Limitation: 1 Kch. . 
Foz if Goods were ſold five Years befo2e the Alignment by Bank- 289. 

rupt, and then the Debt is aſſigned, and a Pear paſſes, Aſſignee de⸗ r 41 
clares on a Pꝛomiſe to himſelf, it will not be a good Plea to ſay, 9s.  * 
that the Defendant Non aſſumpſit infra ſex Annos to the Bankrupt, 3 i": 69, 
fo2 that does not anſwer the Declaration. And if he plead Non aſ- (Arch ; 49% 
ſumpſit infra ſex Annos to the Plaintiff, it will be againſt him; koz see Skin. 27, 
if there be any J2omile transferred by the Ac, it is only upon the , 3% 14%! 
Alignment; and the Intent of the Statute was only to transfer the LA. Nam. 
Action, and nothing elſe, Indeed if after * Aſſignment another re- 741, 1548- 
ceives the Money, Afion will lic fo2 the Afignee upon a P2omiſe to 5." * 
himſelf, becauſe the Receipt of Money after Aſſignment is a Contract cac temp. 
with him, and every Contraft oz Agreement, per Holt, Ch. J. is an ng 244. 
erpꝛels Pꝛomiſe, not in Wozd, but in Deed, which is as ſtrong; Wied. Cat 
and there is no ſuch "Thing as a Promiſe in Law, and that Accep- in L. & Eq. 
tance of a Bill of Exchange is an erp2eſs Pꝛomiſe to pay it. 3 . 
Stra. 697. If another receive tie Money after Aſſignment. V. 2 Saund. 239. 1 Vent. 10. Vide antea 29, 
30, 81, 129. Ld. Raym. 365. ud 8 


Mrs. Dennis verſus Doctor Lane. 


D E was a Midow, and had a Daughter who was an Heireſs to Doftor Lane 
8001. per Annum, to whom the Ooito2 made Love; whereupon pound io the 

the Mother fozbad him her Houſe ; yet he came at another Day, and nagen n 
meeting the Mother upon the Stairs, notwithſtanding ſhe then again the Mother 
erpꝛelly fozbad him to go fa2ward, yet he puſhed on to the young Uo: 2 © Heire, 
man's Chamber in a rude Manner. This Behaviour frightened the 
Daughter's Mother lo much, that ſhe ſent fo2 Friends to conduit 
her Daughter to London; of which the Oofto2 having Intelligence, 
came with thzee others, and foilowed the Daughter, and came to 
the ſame Inn where they lodged at Might, and took up the adjoin- 
ing Rooms to the Mother and Daughter, whereby they put the Mo⸗ 
ther into Fits fo2 Fear: And the next Yo2ning, as they were taking 
Coach, the Dactoꝛ aſſaulted the Gentleman that put the Lady into her 
Coach, and purſued. them again that Day, and gave out that he 
would fozce the Daughter from them, ſo that the Mother was fain 
to hire Men to guard the Inn that Might. This Batter was 
tranſafted in March was Twelve⸗Months. | 

And the Dofo? the laſt Atiſes at Hereford, meeting the Gentle- Freſh Occa- 
man who was the pzincipal Manager of the Family, and helped to d given | 
guard the Daughter to London, he being a Barriſter at Law, and Gage. 
a near Relation to the young Lady, in his Gown, affaults him, 
and beats him ſeverely with a Cane; whereupon the Judge of Al⸗ 
ſile bound him to appear the firſt Day of this Term in this Court 
And upon all this Yatter being put together, and an Dath by 15 
b 4 | L 
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that the believed the Aſſault upon her Kinſman to be in Purſuance 
of the Deſign upon her Daughter; and that ſhe was inkozmed he 


thꝛeatned her, and endeavoured to cozrupt her Daughter's Maid, 
to facilitate his ſtealing the Daughter. e 


Per Cur.” The Dofto?'s coming in that Banner, in Deſpight of 
the Mother's Pꝛohibition, and againſt her Will, was good Cauſe 
to require the Security of the Peace; and ſo was the enſuing Be⸗ 
haviour of the Dofo2 upon the Road. | 


Vide antes. 2. This Demand of the Security of the Peace ought to be freſh 
Demand of after the Fray 02 Cauſe of Fear given, and therekoze if it had not 
Security. been koz the new Aſſault upon the Kinſman, the Court would not 
bah aer bind him to the Peace here; fo2 the ſuffering conſiderable Time to 
the Fray paſs befoze the Demand of Security, is a great Sign that the 
given, ©. Party was not afrafy, But here there being an old Offence, 
ai, temp. 2 

W. z. 565, which one ought to give Security of Peace fo2, and a kreſh Occa⸗ 
566, 567 {ton given, which gives pꝛobable Reals! to believe the old G2zudge 
Fe, 2 continued, the Court o2dered him to give Security to keep the 
3 Wms. 103. Peace, and took his own Recognizance in 200 l. and that of two 
moze in 100 l. each, but refuſed to bind him to his Good Beha- 

viour, becauſe of the Length of Time, though they declared, it 

they had come when the Matter was freſh, they would have bound 


him to his Good Behaviour, and in a much greater Sum. 


How the Note; All the Cauſe of Binding to the Peace ought to appear 
Finde. in the Articles which are ſwozn by the Party, and read in Pꝛe⸗ 
oughto fence of the other; and one that gives Security of Peace, mult 
appear, Vc. ffand upon his Recognizance fo2 a Pear and a Day, and the Con: 

dition of Recognizance is to keep Peace towards all the King's 


Subjects, and particularly towards the Perfon that demands it. 


Shuttle verſus Wood. 


2 N upon a Recognizance given in Common Pleas bought. 

„ u 0D: 5 
Vide 2 Salk. And Raymond moved to have the Action diſcharged, fo2 that the 
1h: 29% Defendants had ſurrendered the Pzincipal even befoze the Action 
Shuttle wer- commenced. And now by a Rule of Court here, if Debt be bzought 
an Wood, upon a Recognizance of this Court, the Defendant has eight Days 
186.177 in full Term to render the Pꝛincipal, whereby the Defendants habe 
721. now equal Advantage in the Caſe of Debt, and Sci. fa. upon a Re- 
Cal. temp cognizance. 

Gt romp. An. 3, 253. 3 Mei: Ot in L. & N. 340. 1 l 50, 56. 


Vid. Hob. To which it was anſwered by Dee, That tho' that be a Rule in 

Kiehn 12, this Court, yet there is no ſuch Rule in the Common Pleas; and 

„ Cro. 312, this being upon a Recognizance of the Common Pleas, we muſt do 
in it as would be done there if the Aﬀion were bꝛought there. 

Ind ſo ſaid the whole Court, That he ſhould have the ſame Sauce 
here as in the Common Pleas. And fozmeriy they would not ſuffer 
an Ittion upon a Kecogntzance in this Court, becauſe of the renter 

3 Milchie 


— — 
—_— 


Term. Paſch. 3 Anne, in B. R. 133 


— 


Piſchief it would be to Defendant than a Sci. fa. But ſure the 
Aftion was always well maintainable, and our Be is in Avold⸗ 
ance of that £Diſchief. 


And Raymond was directed to enquire how the Courſe of Common 
Pleas was, fo2 they muſt guide themſelves thereby here in this Caſe. 


Per Cur'. Antiently there could be no Pꝛoceedings on Bail⸗Bond Of Proceed- 
till the next Term, and 'tis a great G2zievance to put it in Suit till ings 2 
after a convenient Time, tho' it is otherwiſe pꝛactiſed in the Common i 
Pleas by the Atroznies, merely to make Mozk koz themſelves. 


Per Cur, A Will, when clear, and the Intent of the Parties; — — o 
fully appears, is as much to be favoured as any Peir at Law. 


- Southers's Caſe. 


— 


Outhers, Barſhal, was complained againſt by W hitacre, fo2 that Vide pot 
he wilfully ſuffered a Perſon bzought up upon a Habeas Corpus, 3. 
and committed in Court, to eſcape. 


And, per Cur. Ik one be in Cuſtody upon a criminal, and alſo But one Haz 
upon a civil Matter, and he would move himſelf up by Habeas Cor- * 
pus, there ought to be but one Habeas Corpus either of the Crown- Saufen 
Side oz of Plea⸗Side, and both Cauſes ought to be returned. and ala ci- 

2. The Parchal, without moze ado, is obliged to take Notice of * Matter. 
all Commitments in Court. Vide of Commitments, 1 Salk. 272, 273. 


Domina Regina ver/zs Town of Clitheroe. + Vide 2 Salk. 

431, 432, 
WE IE GE was to the Balliffs of the Town, to ſwear in ſuch $32 72%. 
and ſuch Perſons into the Office of Bailitfs. Town wy 


O return Aa 


And Brotherick moved, that they ſhould not be obliged to make "6 
a Return, fo2 they could not weil do it, becauſe the Urit was _ 1 
not directed to them in their natural Capacities, and by their % 
J2ames, and two other Perſons were Bailiffs, do that it would 14. Raye... 


be hard to put them to make a Return. + 849. 
Caf. temp. 
But per Cur'. Tf you when Bailiffs have \ſwo2n in others, who “. 3. 2. 


$004 242. 


were not rightly choſen, you notwithſtanding continue Bailiiks 5% 7... 
ſtill, and therekoze ought as ſuch to make a Return to the Queen's sss. 5. 
Grit. and they were ozdered ta make a Return. 


And here Holt, Ch. J. ſaid, They might amend the TUirit any when ame 5 


Time bekoze it was returnable; but they of the other Side couid able. e 
not, except to guaſh it till a Return thereto were made and filed. 


M m | Adams 


— 


— ____G 


Bigrations. and ik (0, we muſt lee that we are not under the Archdeacon of Dor- 


134 Term. Paſch. 3 Annæ, in B. x 
Salk. 40. S. C. Adams ver/is the Tertenants of Savage. 
Cd... | 
Raym. 854, WE Platntif bꝛought a Sci. fac. againſt the Defendants, rect: 
„ ting a Judgment obtained by his Inteſtate againſt Savage in 


& 226. ſuch a Term «nb Pear in the Kings Bench at Weſtminſter, command: 
+ oxy bol, ing the Sheriff to warn in all the Tenants of Lands whereof Savage 
Fn 1s. at the Time of the Tudgment was ſeiſed; and in the Count in the 
6, fo, by End of the Crit he ſhews, that his Jnteſtate died ſo, &c. and Ad- 
Adminit'a miniſtration of ail his Goods and Chattels were committed to him 
in Tertenants the Ile intiff by J. S. Archdegcon of Dorſet in the County ok Dorſet, 
upon chan to Whom it did belong to grant it. The Tertenants returned, tra- 
by che Ine. UcLſe the laid Savage s being ſciſed of any of the Lands whereof 
ace againſt they are returned Tenants, and found againſt them; and laſt Eaſter 
Se. was © welve-naotiths, Darnell, Sergeant, moved in Arreſt of Judg⸗ 
Vid. poſt 200, ment, That the ]#latntiff in his Writ ſhews he has not Right to re⸗ 
— 226. ceive the Judgment, fo2 this Judgment is <ſſets here at Weſtminſter, 
Artof Were the Becozd lies; and the Admintſtration committed by the 
Judgment. Atrchdeacon of Dorſt, which he ſhews fo2 his Title, is utterly void, 


here being Bona notabilia otit of his Jurisdiitton, 


Adminifra- To this, Eyres cfferen fo2 Anſwer ; That though the Court will 
e ſt:diciolly take Notice of Eccleſiaſtical Diviſions, as that there are 
of D. cannot WO Pꝛovinces, and ſo many Dioceſes in every Pꝛovince, as they 
— pac will do of all the ſeveral Counties of England; pet they cannot take 
a Judement JUDiCial Potice within what Dioceſe fuch oz ſuch a Place is, no 
obtained at moze than they will within what County ſuch a Pundzed is: Sa 
rl 8 they — 1 QUAKE here ny that = * ot — 
4oo. ſlis within the Dfoceſe of London, and then this may be an Admi⸗ 
1 Salk. 39, niſtration well committed. 
Fach. 148, 2. S inte we have averred, That it belongs to him to grant it, and 
z Mod. 324. that he did grant it, you will give him that Credit as to believe that 


N he did it well, at leaſt till the contrary appear, which cannot be here. 
Ld. Raym. 562. Caſ. temp. W. 3. 107, 385. Caſ. temp. An. 223. Caf. temp. Mac. 272. 1 Mod. Caf. 
in L. & Eq. 244, 225. 1 Wms. 767. 3 Wms. 349, 370, 371. Comyns 17, 18. 2 Barnes 137, 142. 


Stra. 781, 716, 412, 631. 


How Arch - But per Cur': We that ſit here, and hold the Queen's Courts, are 
deacons g, bound to take Notice under what Eccleſiaſtical Jurisdiition we are; 
2 Mod. 65. ſet; and by Conſequence, an Adminiſtration granted by him cannot 
1 intitle one to bring Action upon our Judgment: And Krchveacons 
138, 453. às ſuch have no Power to commit Adminiſtration, though moſt in 
England do it, but not quatenus Archdeacons, but by a p2eſcriptive 
Right, and ſometimes they do by Peculiars, and ſometimes by them- 
How to be ſelves; and in thoſe Caſes you muſt plead, cui Adminiſtratio in hac 
pleaded. parte pertinuit: And here the Adminiſtration is abſolutely void, and 
ſo would be if committed by the Biſhop, whale Urchdeacon this Man 
is. And ſuppoſe, as tis urged, we cannot take Jotice but that the 
Archdeaconry of Dorſet is Part of the Dioceſe of London; pet at 
leaſt we muſt take Notfce that the Place where we ſit here, is not 
of it: And the Admfniſtration quoad this Judgment is void. 8 
| U 
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And this Term Brotherick moved fo Judgment upon this G20und, If the Defen- 
viz. That tho' the Plaintiff has ſhewn a bad Title, pet the Writ of _ by their 
Sci. fac, being good, and he calling himſelf Adminiſtrato2, and the * 
Defendants not traverſing, o2 taking any Advantage of the Jnva- Adminittra- 
lidity of the Adminiſtration, but pleading to the Merits, they there- — be 
by admit the Perſon intitled to ſue, and ſhall not come when the* ; 
Right is tried againſt them, to controvert what they have bekoze 
waved to inſiſt upon; but admitted it: And here if we had not ſaid 
any Thing, by whom Adminiſtration was committed to us, and 
they had thus pleaded over, it had been good: Vide Style 383, & 2 Mod. 65. 
Trin. 12 W. 3. in this Court, Gidley c ν, Williams. 


— — — 


— 


Adminiſtratoz bꝛought Debt upon Bond to Inteſtate, ſetting Vid. Sty. 283. 


foth, That G. was Adminiſtratoz of ſuch an one, and that the 880775 
Dekendant did nat pay to the Teftato2 in his Life, oz to G. the 2 Vent. 54. 
Adminiſtrtoz, ünce his Death; Non eſt factum: And Qerdift ko: 

the Plaintiff, and Execution, that it did not appear Admintſtra⸗ 


tion was committed to the Plaintiff, 


But per Cur': That would be a fatal Exception upon Demurrer, If Admin 
but is helped by your pleading over, Non eſt factum; whereby you 3 do 
adnut him capable to ſue: And as this Caſe ſtands, if we had ſafd Narr , 6. 
only, that we were Admintſtrato2s, oz that Admintſtration was ta! on De- 
committed to us, without moze we ſhould have Judgment; then r. 
there being enough ſaid, that Adminiſtration was committed to 
us, the other Mozds, per Archdeacon of Dorſet, ſhall be rejected; 
and fo2 rejeting Mozds that would vitiate Matter which was 
well without them, he quoted 3 Cro. 697. Leaſe was to begin If Words that 
after Death of 'Thomatine Chapman and Thomas Chapman; and al- ee 
ledged, that præd' Thomaſine Chapman and Thomas Chapman were reefted, - 
dead; and held, that becauſe præd' was enough, and the Addition Hob. 117. 
ok Surname was vain, therefoze would not vitiate: Sir Thomas 
Jones 219. Dyer 240. Pl. 56. Parſon made a Leaſe, and was 
depzived by his Owdinary, from which Sentence he appealed to 
the Archbiſhop after Depzivation and bekoze the Appeal, another 
is become Parſon, and makes a Leaſe: And in the Conteſt be- 

. tween the two Leſſees, the ſecond pleaded the Depzivation of the 

Leſſo2 of the firſt. To which they replied, That he had appealed 

from the laid Sentence to the Archbiſhop in Cur' Prærogativa ſua Upon an Ap- 
de Arcubus: And though the Court of Pzerogative be not the , 
Court of Arches, yet the Court held, That it ſufficed to ſhew an Ps xii 
Appeal to Archbiſhop's Pꝛerogative Court, and the reſt, rather 

than vitiate, ſhould be rejected: Vide Palm. 74. 2 Lev. 234. In 

Avow2y fo2 Rent, Avowant makes Title as Gzantee of Rever- 

lion, without ſewing Attoznment. Defendant pleads Rien ar- 

reare; and held, That though upon Oemurrer rhe Want of ſhew- In Avowry, 
ing Attozyment would be fatal; pet it would be well enough now, zu vo at. 


tornment 


becauſe the Defendant admitted it by his Plea. N ſhewn. 
But 


— 
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nm 


But Note; There is another Reaſon given fo2 that Judgment, 
viz. That it was after Uerdi#, and ſo cured by the Statute; and 
he ſaid, the Judgment muſt be upon the Writ and Return, and 
not upon the Declaration; fo2 by pleading over, they allowed 
that to be well. 


0% That the To which it was anſwered by Darnell, Serjeant, That here 
nien bene they not only not ſhewed that they had a Title, but that they had 
bad Title, A bad one: They took upon themſelves to ſhew a Title, and have 
ſhewed a bad one; and when they ſhewed and ſet out a bad one, 
the Court cannot intend that they have a good one; but to the 
contrary, that they have ſhewed the beſt they can. And he utterly 
denied, that a Piſtake in ſetting out that which was not neceſſary 
to ſet out, would not hurt; fo2 if a Man will take upon him to 
Vide aptea. plead a general Act of Parliament ſpectally, and fails therein, 
though he need not have ſet it out ſpecially, yet it will ſpofl all: 
And if they have Judgment in this Caſe, the Defendant would 


be liable to the Aﬀton of an Adminiſtrato2 of Archbiſhop. 


Vide ante. Holt, Ch. J. Ik the Plaintiff had not ſet fozth what Kind of 
NE Adminiſtration he claimed by, but only generally alledged himſelf 
nerally al. Adminiſtratoz of the Goods and Chattels of the Jnteſtate, and that 
7 Pre.) Defendant had not put you upon ſhewing it by craving Oyer of 
arator, ce. ie the Letters of Adminiſtration, as he might have done, but pleaded 
might have Over; that had been an Adminiſtration of the Plaintiff's having a 
= admit. Right of ſhewing as Adminiſtratoz, as he had alledged. It is true, 
Caf temp. the Writ need not mention any Thing of Adminiſtration's being 
W. 3. 100, committed to the Plaintiff; but the Courſe ts, to ſuggeſt upon the 
443- 537- Roll after the Urit is come in, that Adminiſtration was committed 
to him, and to profert the Letters of Adminiſtration to ſhew eit: But 
in Debt, oz Sci. fac. on a Judgment here at Weſtminſter, which is 
local, you make yourſelf Title as Adminiſtrato2 by Uertne of Let- 
ters of Adminiſtration by Archdeacon of Dorſet, and without Doubt 
that is no good Title; and when you yourſelf affirm this to be your 
Title, how can we intend you have another? Foz of your own 
ſhewing, this is your Title, which is manifeſtly bad? And there 
is a vaſt Difference, where a Title does not appear fully fo2 the 
Plaintiff, and the Party will not controvert with him about that, 
fo2 there it may be well pzeſumed: If Party were not well catiſ- 
fied of Plaintiff's Title, he would have inſiſted on it in due Time, 
and where the Plaintiff himſelf ſhews he Has no Title, fo? there 

the Court has no Room fo2 Jntendment, | 


Where the Tota Cur' accord. That where the Matter is indifferent to be 
Marcer 13 ang well oz ill, and Party pleads over, they will intend it well; and all 
Party pleads the Caſes put by Brotherick were, where it was indifferent: Ind 

over, 1 4 thls pꝛoperly is not an Imperkection in ſhewing of Letters of Ad- 
8 miniſtration, but it is ſhewing ſuch as are abſolutely void as to 
but this ſhew- the Inteſtate's whole Eſtate, becauſe there are Bona notabilia. 1 


ing is abſo- 
lutely void. 


| in purſuance of ſuch Conſpiracy, they did falſd charge and affirm him go?" ne? 
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Et ſic per tot Cur Jud pro Defend': But doubted what Judgment Judgment for 


to give, to quaſh the Writ, oz bar the Aﬀton ; and took Time to getretene ö 


dtonſider of that: And after, befoze any Judgment entered, the De- Judgment. 
fendant moved fo2 Coſts upon the Statute of 8 & 9 W. 3. the Moꝛds 1 
whereof are, That after Nonſuit, Diſcontinuance or Verdict for Defen- i 
dant, he ſhall have Coſts. [; 


And it was inſiſted on by Darnell, Serjeant, That if this had been il 
a ſpecial Uerdi#t till Court had determined the Point, it was not a '1 
Uerdif# fo2 either Side; but now that they were of Opinion, Plain⸗ 
tiff ought to have no Judgment, it would be the ſame as if it hav | 
been a ſpecial Uerdit, and then it would have been fo2 the Ocfen- | a [4 
dant, and it is within the Miſchiek remedied by the Statute, fo2 here 1 
the Plaintiff knew, and ſhewed he had no Right to give the Defen- i 
dont Trouble: And if this Sci” fac' had been b2zought by him as Ad- 
miniſtratoꝛ of J. S. and had recited a Judgment obtained by J. N. 
ſhould not we have Coſts: 


Holt, Ch. Juſt. No; Becauſe out of the Wo2ds of the Statute, v. vent. zz. 
if Plaintiff had Uerdit, as here: And our Judgment may be, licet 
Cerdi# be fo2 Plaintiff, quia apparet Cur, that he has no Right to 
recover: Ideo conſid' quod nil capiat per Billam; and adjudged there 
ſhould be no Coſts. Vide Reſiduum poſtea 199, 226. 


In a Caſe where Yz. M——, fo2merly an Attozney of the Court, A Counſellor, 
(now Counſello2 at Law) was accuſed of fout Pzaitice in his Pꝛo⸗ . 
keſſion: The Court ſaid, Tho' he be now a Counſel, yet perhaps that cuſed of bu! 
will not diſcharge him from being an Attozney ſtill; and then we may Fradice. 
get his Demands tared as ſuch : And does any Body think but a 
Counſello2 at Law is a kind of Miniſter of Tuſtice and Right, and, 


as ſuch, puniſhable fo2 Misbehaviour in his Pꝛokeſſion? 


And Holt, Ch. Juſt. ſaid to him, Mill you have the Point tried, 
(Uhether a Counſello2 at Law may commit Extoztion? And with 
reſpef to the Circumſtances of this Caſe, ſaid, This was dzagooning 
of People out of their Money. 


Domina Regina ver/us Beſt & al. 3 
| 1167. S. C. 
DEY were indi#ed fo2 Conſpiring to get Money unjuſtly, 8c. 1" 2 | 


from one A. and to bzing about that wicked Purpoſe, falſo to Thar an In- 
charge him to be the Father of a certain Baſtard-child, &c. And that dimenc for 

N Ss before Acquit- 
to be the Father of it: And the Exception was taken, That ff did ca, but Caſe 


not aver that he was the Father of it. . 


, Vide 1 Salk. 
Per Cur', The Gift is the falſo, conſpiring to charge falfly; and it is 13, 14. 15. 


ſaid further, that they did falfly charge, &c. and an IndiXment lies for 2 4% 152, 


the Falſhood befo2e the Party is acquitted of it; but Caſe lies not Pot 169,185. 
: Nn till Ld. Ray m. 8 1. 
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Conſpiracy till Acquittal: And this was ſaid to be two frequent an Dffence to 


Ante 100. 


Poſt 169, 185. be quaſhed upon Motion, that they would no moze quaſh it than they 


Catth. res ” would fo2 Barretry, oz keeping a Bawdy- pouſe; and it was dented 
Skinner 44. to be quaſhed, 


Caſ. temp. W 

3.248, 255, : 

454» 542: Kent ver/us 

Error of a BROR of Judgment in Treſpaſs Vi & Armis in the Common 
E. — Pleas, and the Writ was of a Judgment in Pl. Tranſgr' ſup' Cas. 


whereas it was 


in Caſe a great Per Cur", Jt is no good Mrit to remove the Reco2d ; fo2 though 

. Treſpaſs generally, and upon the Caſe, may be laid Vi & Armis, vet 
there is very great Diversity between their Natures; the one is 
grounded upon the very unlawtul Act, the other upon the whole Cir- 
cumſtances of the Caſe, 

Vi. Hob. 118. But it was agreed, That if right Jnſtruftons had been given to 

rag you > the Officer that made out the Writ, and that were made out by Affi 
davits, they would amend by the Statute of 8 H. 6. c. 1 2. Sect. 2. 


And per Cur®, The Defendant cannot move to quaſh the Writ 


till it be entered on the Roll, and he appear to it; and the Writ 
was quaſhed Niſi. 


lotereſt upon Per Cur, Intereſt upon a Bill of Exchange commences from De⸗ 
a Bill of Ex- mand made; and therefo2e if there was no Demand made till Acton 
.- b2ought, Defendant may plead Tender and Refuſal, and Uncore 
Mac. 37. priſt, and fo diſcharge himſelf of Intereſt; but if it be the Deken⸗ 
Stra. 649. Dant's Fault that Demand could not be made, as if he were out of 


the Kingdom, there want of Demand ought not to pꝛejudice the 
Plaintiff. Vide poſtea. 


Lewis verſus Jones. 


Writ of Error P ON Urit of Erro? of a Judgment in Wales, the Placita 
—— were, &c. Ad magnam Seſs' Dni' Regis, &c. tent” coram A. & 
R. Juit' Dnæ Reginz, and held a fatal Uariance ; but doubted, whe: 


ther if they would amend below, a Certiorari ad Inform” conſcient 
ought not to go. 


And at another Day, a Motion was made by Williams foz a Cer- | 
tiorar!, that they might amend below, and certify it right up; but it 
appearing to the Court that a foamer Writ of Erro2 had been 
bꝛought, and a Certiorari and an Amendment of ſuch Faults as had 
been then diſcovered, and that this was the ſecond Mrit and Faults, 
ſtill they fatd, they would confider well of it befoze they would ſend 
any mode Certiorari's: Foz when would there be an End at this 


Rate? And gave Leave to move again, and it was after granted, 
Abſente Holt, Ch, Juſt. 


3 | Wells 


* 


Wells moved fo2 a Mandamus againſt Golſon and others, Juſtices i t 


of Peace of Ipſwich, to iſſue their Pꝛecept to inquire of a Fo2ce, upon — 
Afhdavits of a Fozcible Entry: And it was granted. 


; 2 | 14. Raym. 
Parkins verſus Woollaſton. 1256. 
| 1 Salk. 321. 
N upon a Recognizance againſt Bail, and Plea that there . Ju Say 
was no Capias againſt the Pꝛincipal: Replic, averring a Ca- Debt upon a 


pias prout patet per Record in the Common Pleas : Rejoinder, that _ 
there was a Writ of Erro2 taken out, and allowed bekoze the Capias Plea chatthere 
was returned and filed; and on Demurrer adjudged, That the Re- was no Capias 
joinder was a Departure from the Plea ; fo2 it is a new Matter, Fu 
which does not agree with oz infozce the Matter of the Plea, £02 Repr, chat 
the Plea is, that there was no Capias, and the Rejoinder ſays, there 3 * 
was a Capias, but it was ſuperſeded, and there is a great Difference wi: ot Ern 
between no Capias and a Capias ſuperſeded, fo2 the Superſeding does was allowed 
not make it null, oz no Capias, but only ſuſpends the Fruit.o2 Effect eee 
of it; and one muſt diſtinguiſh between the Writ it ſelf, and the Ef- cap. Ge. 
fet of it. And this Capias, tho' ſuperſeded, is nevertheleſs a CUrit, Id. Raym. 
and therefoze if after Allowance of it, the Sheriff, befoze a Superſedeas 13% J, 
ſerved upon him, execute it, the Writ (hall excuſe him, which a void : 259, 1452. 
(Urit could not do: And ik the Writ of Erro2 had been quaſhed be- antes 130- 
foe the Return of the Capias were out, then this Crit might be 

well executed, And the Caſe, 2 Lev. Vere & Smith, was allowed fo? 2 rev. 5. 
Law; fo2 it was Debt upon Bond to account fo2 Boney, Defendant 

- pleads, That he did account: Plaintiff replies, That the Oefendant 

had received 20 l. at ſuch a Time, of which he gave him no Account. 
Defendant rejoined, That he was robbed of them; whereof he gave 

Notice to the Plaintiff; and ſure that maintains his firſt Plea, fo? 

it was a legal Account of them: Et Jud' pro quer' per Cur”. 


Note; Tt ſcemed ill fo2 another Reaſon, becauſe the Allowance ob 


a Writ of Erroz bekoze the Return and Filing, if it were returned 
befoze, did not obſtruf the Filing. Vide antea 130. Vide poſtea. 


Leonard ver/us Stacy: Vide ante 68. 
Reſpaſs fo2 entering into the Plaintiff's Houſe, and taking a- tn Trepass 


| way his Goods : Defendant Juſtifies by Uirtue of a Reple- **<,Pefendane | 


vin out of the Sheriff's Court in London, and a Pzecept thereupon Oer 
to J. S. an Dfficer, and Dekendant came in Atd of him. upon a Re- 


; | | plevin. 
Ld. Raym. 217, 219, 309, 3to, 984, 1017, 1019, 1020. Stra. 509, 1184, 1238. 


Plaintiff replies, That befoze the taking away the Goods, he Plaid 
claimed Pꝛoperty in them, and gave Notice thereof to the Defen: in er 
dant; and the Queſtion upon a ſpecial Uerditt was, Whether the periy, S. 
Taking away after Claim of Pꝛoperty, and Notice thereof, did not 
make him a Treſpaſſer ab initio ? 


And 


acre — os ev eBay - — ————_ 
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nn. 


m.. 


And held per tot' Cur', That he was a Treſpaſſer ab initio; fo2 tha? 
the Claimer ought to be to the Sheriff oꝛ Officer, and that a Claimer 
to a Perſon that comes to Aſüſtance be not enough to the making 
the Erecution illegal, if the Officer does not Deſiſt, yet ik it be no⸗ 
tificd to him that comes in Aid that Claim of Pꝛoperty is made, he 
at his Peril ought to deſiſt. 


Jud" pro Quer' per tot' Cur. 


Heins ver/zs Hancock. 


Denomina- "RROR of a Judgment fn Ejeftment in Ireland; and aſſigned fo! 
_ Erroz, That the Ocnomination of one of the Parcels was a 
from 1--land [Kneave] of Land, which was ſaid to be an inkenſible Mozd; but 
upon a Writof upon Certificate of the Chief Juſtice of the King's Bench in Ireland, 


OO That it was a Denomination well known there, Judgment was 
alürmed. 2 


IfaClergyman Note; A Writ of Pꝛivilege was moved foꝛ to have a Clergyman, 
2 8 who appeared to have no Cure of Souls, pꝛivileged from the Dffice 
wi waic ok Dverſeer of the Pooz. 


charge him And tho' Holt, Ch. Juſt. ſeemed agatuſt it, becauſe by him their 
_ 12?(vilege of Exemption was only extendible ta their Spiritual Re- 
14. Raym. VENUCS, and if in any Caſe they were perſonal, it was only from Com- 
255 mon Law Offices, and ſpectally if they were without Cure, as here; 
2 Si 1197: yet the other thꝛee Juſtices were ſtrongly againſt him: But how: 

Vent. 10 ever, fo2 his Lozdſhip's Satiskackion, deſired it ſhould be ſtirred a- 
1 vent. 195: gain, 1 Lev. 303: Archdeacon of Rocheſter had ſuch a CUrit to dif. 


charge him from the Office of Expenditoz fox Rumney-Marſh. 


per Cur), Tf a Witneſs come voluntarily to give Evidence with 


out a Subpoena, Conſideration ſhall be had of the Party's Charge in 
maintaining him. 


Domina Regina ver/us Pugh & al. 
Inquiſition ta- A\ N Inquiſition was taken bekoze two Juſtices of the Peace a 


Leg Te 8 FIN gainſt them koz a Riot, upon the Statute of 13 H. 4. c. 7. And 

firman Star the Caption was, Inquiſitio capta pro Domina Regina in Com. H. ſup. 

generally, and Sacr um, &c. duodecim probor' & legalium hominum, &c. qui adtunc 

good, & ibidem impanelat' Jurat” & Triat', &c. ad inquirend' de Riotis contra 
formam Stat', generally, "> FE. 


Brotherick took Exception, That in the whole Inquiſition there 
was not a TUo2n of the Statute of 13 H. 4. and quoted Crompton 
Juſt —& Lamb. That Pꝛecedents on this Statute did oy 5 

| | ar 
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ticularly deicribe the Statute, and ſhewed the whole Pyoceeding of 

the Juſtices to be pꝛeciſely purſuant to ft. Sed non allocatur, Foꝛ per 

Cur', The Juſtices have Power to inquire of all Riots and Routs 

whatſoever by this Statute; and ik a kozcible Entry be made by * 

thee, (fo2 fewer cannot commit a Riot) the Juſtices may inquire of 2 Salk. 393, 
it by the Statute of 13 H. 4. and fine acco2ding to the Statute of 32 ep 

8 H. 6. c. 9. and award Reftitution ; fo2 a ſubſequent Statute that fan. 'PC. 
gives a greater Puniſhment, does not take away the Power given 155. 

by a p2ecedent Statute 2 And the Inquiſition may be taken any 

where elſe as well as upon the Place; but if the Inkozmation given Where ſuch 
to the Juſtices be, that the Riot continues, they ought to go and + 5 pu 
convit them, and recoꝛd it upon the Uiew, under Penalty of 1001. 2 5 
but they may inquire, where the Riot does not continue, any Time 

within a Youth. | 


But per Holt, Ch. Juſt. It they will not inquire within the Month, — . 
they fozfeit the Penalty; but notwithſtanding, they may inquire af- the Month, 
ter, viz. when they have iſſued a Pꝛecept within the Month to in- 


quire. 


And here per Cur', If a Number of People meet to do an unlaw- i 1 
ful Ai, and after they have met, they do it not; that is an unlawful 727 1210. 
Ifrembly, but not a Riot. 

2. Allo, if they meet to do an Att that in itſelf is not lawful, but Ditinaionte- 
is not an Act of Utolence o2 Fo2ce, and they do it, that is no Riot, =o ＋ 


but an unlawful Aﬀſembly z and upon this Foundation the aſſembling k ful 1! Aſembly. 
in Conventicles in the Time of King Charles II. by the better Opi- dinner g 


nion was held no Riot. + moles of 
an Affidavit was made of a Reſcous of one taken by mean Pꝛocels, N upon a 
and thereupon an Attachment moved foz, n 3 


210, 21 1. 


Per Cur', Upon a Return of Reſcous it would go of Courfe, 3 Le». 46. 


But Holt, Ch. Juſt. would diſtinguiſh between this and the Caſe 
of Reſcous upon Uirit of Execution; fo2 there the Sheriff cannot 
return a Reſcous, and therefo2e the Court can have no other G2ound nale for an 
fo2 an Attachment but Affidavits, and ought to be contented there. Attachment 
with; but here a Reſcous might be returned, which being Hatter of 9g ſe 
Reco, and by Conſequence a better Votive, ought to be given to c. 
the Court; yet the Court ſeemed againſt him, and Rule to pew e. . 
Cauſe why Attachment ſhould not go. Cai temp. W. 
Touching the Difference of Reſcues on mean Proceſs, and thoſe 3. 10, 94, 
of Perſons taken in Execution, ſee 1 Cro. 33, 77, 175. 2 Cro. 289, 247,550 557 
360. Pop. 189. 3 Bul. 198. Dyer 212, 241. 3. Lev. 44, & 2 Sal. 586. An. 64. 4 
Poſt 2 20. See alſo Inſt. Leg. 176, 394 to 400. Sce alſo 1 Hawk. ch. 65. g Mod. Cat. 


n L. & E 
Sect. 2, II, 18 to 23. ab Poe 


424 57 
3 Was. 484. 1 Barnes 307, 308. Stra. 531, 1226. 


00 Smith 


E 


8 


2 —_ 
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1 Smith verſiass Harmon. 


2 18 Plaintiff as Adminiſtrato? to J. S. ſues out a Sci fa. againſt 
ſues Defendant the Defendant, ſetting fo2th, That his Inteſtate ſued the De- 
228 kendant in this Court fn an Acton, &c. and that in that Suit tali- 
dying before ter proceſſum fuit, that he recovered Damages againſt him; but that 
ReturnotWrit be foꝛe the Return of a Writ of Enquiry of Damages, the Inteſtate 
* * * — 5 — worn — 171 — to * 8 — — 
cutory judg. the TUrit commands the Sheriff to ſummon the Dekendant to ſhew 
ment. * what he can, why Damages ſhould not be aſſeſſen, and Judgment 
Vide Keb, final fo2 the Adminiftratoz, accozding to the late Statute of 8 & 9 
Reb. 8 W. 3. cap. 11. being An Act for preventing frivolous and vexatious Suits. 
. 5 Defendant is returned ſummoned, and appears, and as to the AC: 
; Keb. 166 (efling of Damages, ſays nothing againſt that; but ſays, that when 
1 Salk 8,42. they are aſſeſſed, that Plaintiff ought not to recover them, koz that 
Fare. 64 his Teſtatoz (fo2 he was an Executoz, and ſued as ſuch) did owe 
18. Ram. fuch ea Sum by Bond to A. B. who ſued tbe now Defendant upon 
4, 263, 589, the ald Bond, and recovered againſt him, and averred it to be a 
154% 9 jut Debt, and that he had Aﬀets but to ſuch a Ualue, which, 8. 

1 Vern. 119, TO which Plea the Plaintiff demurs generally. 

474. | | | 


And now Pengelly, Serjeant, maintained the Demurrer fo2 Two 
Reaſons : ET 


1. This Matter is not pleadable within the Intent of the Statute, 

fo2 the Act never meant to give a Defendant Leave to plead any 

Thing in Bar of the oziginal Action, but only to put him in the Room 

of the firſt Defendant, oz to enable ſuch a Continuance of the Suit 

as might have been if neither Party had died, and ſaves the Deken⸗ 

vant the Advantage of any Erro2 in Law on the Face of the kozmer 
Pꝛoceeding, in o2der to ſtay final Judgment, as may appear by the 

Words of the Very Mos of the Act, which are: If any Plaintiff happen to die 
Statute 8 & 9 after an Interlocutory Judgment, and before final Judgment obtained 
* 3-1k, 8. therein, the ſaid Action ſhall not abate by Reaſon thereof, if ſuch 
Action might be originally proſecuted or maintained by the Executor 
or Adminiſtrator of ſuch Plaintiff. And if the Defendant dies after 
ſuch interlocutory Judgment, and before final Judgment therein ob- 
tained, the ſaid Action ſhall not abate, if ſuch Action might be ori- 
ginally proſecuted or maintained againſt the Executor or Admini- 
ſtrator of ſuch Defendant. And the Plaintiff; or if he be dead after 
ſuch interlocutory Judgment, his Executor or Adminiſtrator, ſhall and 
may have a &i. fac. againſt the Defendant, if living after ſuch inter- 
locutory Judgment, or if he died after, then againſt his Executor or 
Adminiſtrator, to ſhew- Cauſe why Damage in ſuch Cafe ſhould not 
be aſſeſſed and recovered by him or them; and if ſuch Defendant, ' his 
Executor or Adminiſtrator, ſhall appear at Return of ſuch Writ, and 
not ſhew or alledge any Matter ſufficient to arreſt the final Fuds- 
ent, &c. that thereupon a Writ of Inquiry of Damages ſhall . 
. award- 
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EE 


awarded, which being executed and returned, Judgment final ſhall be Vi ante 142. 
given, &c. . f — 4x1 {1 

So that the Statute in this Caſe does only call fn the firſt Defen- 1 Vent. 235. | 
dant's Executoz o2 Adminiſtrato2 to enable him to do whatever his ed. 4+7- = 
Ceſtato2 02 Inteſtate might have done, had he lived; and if he had; Keb. 506, | | 
lived, he could not have offered ſuch a Plea as this; Ideo the Sta- 466. | 
tute makes Ale of the CWo2d Arreſt of Judgment, which\'is a known | | | 

| | 


Term in the Law: And when an Act of Parliament makes ſe of 
ſuch a Term generally, it ſhall receive the ſame Senſe that the Com- 
mon Law takes it in, and no other. Hob. 97, 98. | 

By the old Books, after Uerdii, the Defendant had a Day given The ancient 
him to plead fn Arreſt of Judgment ; and this was done fo2merly, Plaadiag le 1 
like other Pleadings, Ore tenus at the Bar, but was always of ſome Axreſtof judg- = 
Erroz appearing on the Face of the Recozd: And if at ſuch Day gc rl 
the Defendant had made Default, then any Body, as Amicus Cur. mac. ;14 &c. 
might move in Arreſt of Judgment ſuch Matter as the Party him⸗ Hob. 162. 
ſelf might have pleaded. Vide 5 H. 7. 23. a. Ro. Ab. 716. 12H. 4. 24. ky ogy * 
Raſt. Brief, a Pꝛetedent of a Plea in Arreſt of Judgment. Co. Ent. 1Kcb. 55, 310. 
Err 95. Vide 1 Vent. 347. which Does not at all ſeem foz him, Vel. C 263 
152. 2 Cro. 220. ſcelns moze to his Purpoſe, Hob. 324. 

| 1 Vent. 230, 

Obj. Ik he cannot plead this Plea, it will be of great Milchiek to w;.amu@nce 
him, fo2 he cannot plead this interlocutozy Judgment to the Bond, may happen if 
there being nothing yet certain; and if he cannot plead the Judgment ti hie * 
upon the Bond to this, the final Judgment will be a Conkeſion oak⸗k 
Aſſets, and a Devaſtavit in him. | | 

To which he gave theſe two Anſwers : 

1. It would not be a Confeſſion of Aﬀets. Hob. 178. 1 Ro. Ab. 
929. pl.3. Ik Executoꝛ plead plene Adminiſtravit, and Plaintiff reply 
Aſſets, and Dekendant Pelicta aerificatione cognovit Actionem, nec 
quin ipſe detinet, this is no Conkeſſion ok Aſſets. 

2. He is not pꝛivy to the firſt Judgment, but it is given upon the 
Default of his Erecuto2, and not his; and beſides, ik by the Sta- 
tute he cannot plead this Plea, without Queſtion the not doing of 
an Jmpoſſibility will not make a Man guilty of a Devaſtavit. 


2. He argued, that the Matter of the Plea, in caſe the Defendant x, te 
might plead in Bar, within the Meaning of the Statute, was not Plainif's 
a ſufficient Bar; fo2 the Plaintiff's Right now being upon Recozd, is dn be of » 
of a ſuperioꝛ Mature to a Debt by Bond, and therefoze Debt by Bond OS 
recovered ſince the interlocutoꝛy Judgment is no Plea to it; fo2 ſince Bond Pebt. 
the Statute, by the Judgment the Nature of the Debt continues 
altered; but at Common Law, if the Nature of the Debt was at 
all altered by the interlocutozy Judgment, yet by the Abatement of 
the Suit befo2e final Judgment, it reaſſumed its firſt Nature again: 1 
But it is not fo now ſince the Statute, fo2 now the Party cannot 

reſo2t to the firſt Remedy by Aﬀion. Vide 3 Leon. 68. per Dyer & 
Manwood, That the Award of a Writ of Jnquiry fs a Kind of a 


Judgment: And he relied much on Burnett and Holden's Caſe. 1 Lev. 
227. Ray. 210, None argued-of the other Side, 
4 | 


Holt, 
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The Meaning Holt, Ch. Juſt. This Statute has now eſtabliſhed the interlocutoyy 
ce Cen Judgment, and it never was the Intent of ft that the Executoz ſhould 
223. ſay mo2c than the very Party might have ſaid, and its Meaning was 
to put the Erecuto? in the ſame Condition with the Teſtatoz; and 
now he pleads in Bar of the Oziginal Uition, which lies not in his 
Mouth to do. 8 

Tino ie The next Thing is, where is there any Yilchief to the Erecutoz: 
or i jadg. None at all, fo: Judgment ſhall here be given, that the Plaintif 
ment be pro ſhall recover de Bonis Teſtat', and in like Manner of Coſts; fo? the 
I Judgment here ſhall not be as uſually, of Coſts of Goods of Teſtat) 
fi, ac ſi non of Executoz's Goods ; but ſuch Judgment ſhall be as 
ſhall only affect the Aſſets, becauſe it ſhall be juſt as if Judgment final 
had been againſt the Teſtatoz in his Life-time. Then if he be ex. 
cluded from pleading in this Caſe, he does not admit Aﬀets, ſo he is 
as much at large as if the Judgment had been atually compleated in 
the Teſtato2's Life; and ſure the Debt, the Right whereof now ap: 
pears on Reco?2d, is of higher Nature than Debt upon a Bond, tho 
the Quantum of it be not aſcertained. Ik an Indebit' be b2ought 
againſt an Erecuto2, and he pleads that his Teſtato2 did covenant 
. ſeveral Things, and that the Covenant was bꝛoke, and that the Da: 
2 mages thereof amount to ſo much, and ſhews that he has no moe 
Virteon-+4- Afets, it will be a good Plea, tho the Damages be not certain any 

1 Lev. 165. Moze than here. | 
Lev. 114- Ik an Executo2 voluntarily pay a Statute, befoze a Judgment had 
ta Payment u galnſt his Teſtatoz, it is a Devaſtavit ; but if, after Death of the 
by an Executor Teſtato2, Execution be taken out and executed, he may plead it to 
222 a Sci. fa. upon the Judgment, becauſe he could not hinder Execution: 
300, 117. and that is, And. 208, 209. And he put the Caſe of Burnet and 
Prec. Chan. Holden: Teſtato2 had Judgment againſt him upon Aſſumpſit, and 
dog Lg w. Sic. fa. againſt Executoꝛ thereupon. Pe pleads a Gerdiſt againſt his 
3. 201 Teſtatoz in his Life-time, and Judgment againſt him as Erecutoz, 
_ emp. upon 17 Car. 2 and Payment thereof, and held good Plea, and that 
405, 406. Now the Judgment was to be conſidcred as given againſt the Teſt 
Id. Raym. to Himſelf, And Hale there ſaid, Tf the Judgment had been at 
Fiz. G. 78. Common Law againſt the Teſtato2 himſelf, after his Death it had 
2 Wms. 296, been well pleadable by Executo? till reverſed, fo2 the Executo? could 


W. = not falſify it in Pleading. | 
Cat. temp. And Powell, agreeing in omnibus, put this Caſe in Account: 


Talb.217,%. Judgment is, Quod Def. computet, Sci. fa. lay fo2 Executo? befor 
this Statute, yet the Party could plead nothing againſt the firſt 


I this 8c And per Holt, Ch. Juſt, This Sci. fa. is not ſo good as it ſhoul 


good as it be, £02 it ſhould be Sci. fa. ad audiend' Judicium, that is, giving then 
ſhould be. Day to come and hear Judgment of the Court. 


And 
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And at another Day, none appearing fo2 the Defendant, Plain- 
tiff, per tor. Cur. had Judgment niſi in thzee Days, and the Rule 
was after made abſolute, Holt, Ch. J. declaring, that the ſecond Vide ante 
Point was not in Queſtion here, but that they were very clear 143, 144- 
upon the firſt; and that the Executoz could not plead a Releaſe ?: ““ 
here tho' to himſelf, and therefoze the not Pleading of it would 1 Mod. 139. 
not be a Devaſtavit. 2 Vaugh. 94. 


th 


at 


Per Holt, Ch. J. The Gaol-Delivery of Middleſex is held with- Judgment 
in the City of London by Pyeſcription, but the Oyer and Terminer % l 
is not ſo, but at Hicks's Hall in the County of Middleſex; fo that ry of Ad. 
tho'.of common Right the Gaol-Oelivery ought to be within the / bow beld 
p2oper County, yet Cuſtom and Uſage Time out ok Mind may ““ 


make it otherwiſe. 


Per eund. Commiſtioners to afſeſs Taxes cannot compel the Authority of 
Inhabitants to come befoze them out of the Country; but if they cane 
will come voluntarily it will be well. An Ozdinarp commits Ad Taxes. 
miniſtration out of his Oioceſe oz P2ovince : Ozdinarp of Ireland 7 11 
may commit Adminiſtration here in England ok Goods within his“ “ 


Diocele. 


Domina Regina vers Leich. \ 


HE was indifed fo2 a publick J2uſance to Billinſgate-Dock : Defendant in- 
The Indicment did ſet kozth, That. Billinſgate-Dock was a Qed for = 
common Dock, to which all ſmall Ships coming with Poviſion Wain on 
to the Barkets of London might come, but that no great Shep great Ship in- 
ought oz uſed to come there: Chat notwithſtanding the Defen- 5.“ 
dant bzought a great Ship of zoo Tun into it, ad commune No- gee 1 Hawk. 
cumentum of all the Queen's Subjeits, &c. Sox chap. . ie 
And it was excepted, on Yotion fo2 Quaſhing of this Jndif- Task, 4... 


ment, that it was inconſiſtent to ſay that a Place is a common . tec. 59. 


Dock, and that it would be a J2uſance fo2 a great Ship to come aud chap; 25. 


3 _ . ſec. 3c, 61. 
there; fo2 a common Dock in its Nature is free fo2 all Ships. Cc An. 
oo as 4 ; 1 - IP: bj W. 3. 342, 

But per Cur': Thy may there not be a common Dock only fo? 5, 63, 


[mall Ships, as well as a common Pack and Hoxe Tap: And 639, 640. 

if a Man with a Cart uſes ſuch a Way, lo as to plow it, and 

render it leſs convenient. fo2 Riders, will not that be a Nuſance 

inditable 2 Beſides, we never quaſh Indictments fo2 Nulances. 

But if a Nuſance be removed, and Party confeſſes it, it will be 

a great Mitigation of the Fine, that is, the Removal will, and it | 

map in that Caſe be p2oper to offer Affidavits to leſſen the Offence Defendant 
to the Court, but not otherwiſe: And they put the Oekendant to Ree _— 

demur, which he did; quod Nota. 3 2 


the Naſance. 


P p | Williams = 


| 
| 
: 
; 
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Williams verſus Jackſon. 
What Notice I IPO a Point, what Notice there ſhould be to Defen: 


den of Toi dants, of Trials, and Executing of Writs of Inquitp, 
als, and exe- theſe Points were agreed by the Court: 
cuting Writs 


of Inquiry. Caf. temp. W. 3. 435, 525. Ld. Raym. 1382. Caf. temp. An. 237. 1 Mod. Caf. in L. & 
Eq. 366. Comyns 53. 1 Barnes 84, 205, 209, 223, 225, 289, 291, 298, 302, 304. 2 Barnes 237, 238, 
239, 240, 241, 242, 244, 245, 246, 247, 203, 111. Stra. 248, 1119, 1142, 1216, 1237, 211, $31, 1164, 
849, 1073, 1100. | 


1. That convenient Notice was as much neceſſary, and fit to be 
given, of the Erecuting of a Uirit of Inquiry, as of a Trial. 

i Keb. 112. 2. That by a late Rule of Court, if a Writ of Inquiry o2 Iſſue 
1 Sid. 34> he to be tried in London o Middleſex, and the Defendant live not 
2 Lihy 181, above 40 Piles off, eight Days Notice will ſuffice ; but if it be above 

356. 40 Miles off, there ought to be 14 Days Motice in either Caſe. 
„ 3. That the Reaſon is the lame in all other Caſes, where the Par- 
Inft. Leg. 64, ties are above 40 Miles diſtant from the Place where the Trial is to 
33 be, though they be Country Cauſes? Pet becauſe it is an ancient 
* Rule, that eight Days Motice ſhould be ſufficient in all Country 
Cauſes, and that had been done in the Caſe now in queſtion, it be- 
ing a Country Caule, the Execution of the Writ of Inquiry ſtood; 

and the Court ſaid, They would conſider of altering the Rule. 


Why fifeen And per Cur', The Reaſon why by Common Law there are fif- 
882 teen Days between Teſte and Return to Pꝛoceſs, is, becauſe that 
— of Pro- was thought a ſufficient Time to come from any Part of the King: 
ceſs. dom to another, fo2 at twenty Miles a Day a Pan in fifteen 
2 Salk. 599 Days will go all over the Land. 


Caf. temp. W. 3. 524. Caſ. temp. An. 255, 260. Caſ. temp. Mac. 82. 1 Mod, Caf. in L. & Eq. 31, 305, 
Sc. 1 Barnes 73. Stra. 765, 917. | | 


Sparks verſus Wood. | 


Plea to the EBT was brought in London: A Pꝛohibition was moved 
Jas koz, and ruled Nil, upon Suggeftion that the Defendant had 


our Court, tendered fo2 Plea below, that the Cauſe did ariſe out of their Ju- 
22 risdition, and offered to make Dath of the Truth of his Plea. 
in Now it was fhewed, that he tendered the Plea after the Court 
1 Vent, 88, Was Up, whereas it ſhould be in propria Perſona, and in Court; 
181, 333 AND tho' . 2 has _ here of the Truth of the Plea, 
Pym. 1-9 and one Turners Caſe, 4 Jac. 2. was quoted out of Lutwyche, 
1 where a Pꝛohibition had been granted upon ſuch an Affidavit here 
| 494 : ho 
2 oy. 197- above without Dath of it below: Pet per Powel, Powys & Gould, 
20 Guß © abſente Holt, Ch. Juſt. the Rule was diſcharged, fo2 in all Pleas 
ought to be that ouſt a Court of Jurisdiſtion, whether inferfour oz ſuperiour, 
1 there muſt be Path in that very Court of the Truth of the Plea. 


1 Vent. 181. Quære, if they refuſe the Daths. 
I | 


1 Vern. 301. 


Cragg 


—_— 
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Cragg ver/us Bowman : 
At MWiſi prius, coram Trevor, Chief Juſtice de Banco, de Stk. 


113. 116, | 


Feme Covert had parted from her Þusband by Conſent, who 1 Keb. 69. i 
allowed her ſeparate Maintenance, and came from Beverly in 337; 482- 


Yorkſhire, where the husband lived, to London: Where living in; r 124. | 


Adultery, ſome four Pears after ſhe became big with Child; and in Lev. 4. 
that Condition comes to lodge with the Plaintiff, who did not fully are covert 


r parting | 


appear to have known any Thing of the Matter, and lodged and by Conſent, 


boarded with him fo2 nigh a Twelve-month; he was likewiſe at the nd ſepara 1 


Charge of her Lying in. Now the Action was bzought againſt the — ran 
Þusband foꝛ this Debt; and all this Matter appearing on Evidence, mits Adultery 
the Chtef Juſtice oꝛdered the Plaintiff to be called: Foz he laid, That — — 1 
though the Þusband be bound to pay the Wife's Debts foz her reaſon- Debt. 

able Pꝛoviſion, pet if ſhe parts from him, eſpecially by reaſon of her Q. If the 
Visbehaviour, as here it muſt be pzeſumed the did, ſhe living in Adula Gall 
tery after the Separation, and he allows her a Maintenance, he ſhall _ 


Ante 105. 


never after be charged with her Debts, till a new Cohabitation. __ * * 


Note; Here the Woman lived very decently and modeſtly all the . 
while ſhe was in the Plaintiff's pouſe; and alſo it was pꝛoved, that 337 
her Maintenance was duly paid to her. . abog 


Poſt 191. Ld. Raym. 444, 1006. 2 Vern. 386, 493, 671, 752. Prec. Chan. 502, 239, 496. Caſ. temp. 
W. 3. 244, 245, 276, 372. Cal. temp. An. 241. Stra. 127, 647, 706, 875, 1122, 1214. 


Popley ver/us Aſhly. 


E Defendant being a Captain of a Ship, took ſcveral captain of a 
Goods fo2 the Cle of the Ship from the Plaintiff, who ſent Nate 4 


Receipt, and 


his Servant with a Bill to him koz his Money. The Defendant gives a Note 


oders the Servant to wzite him a Receipt koz the Money, which po» third | 


he did, and thereupon he gives him a Note upon a third Perſon, ga bende 
payable in two Months. The Maſter ſent ſeveral Times to the the Note was 
third Perſon to pꝛeſent him the Note, but could not get Sight of ——_— | 
him within the Time at which the Money was payable: The Party gone to Sea. 
breaks, and now this Aion was brought fo2 the Money againſt 

the Captain. All this appearing on Evidence, and that the Cap- 

tain went to Sea next Day after he gave the Note, the ſaid 

Chief Juſtice directed fo2 the Plaintiff, — 


And per ipſum, Tf a Ban give a Note upon a third Perſon in Pay- The hoe 
ment, and the other takes it abſolutely as Payment; yet if the ende to ger 


Dꝛawer knew the third Perſon bꝛeaking, oz to be in a failing Condi- loch No 
tion, and the Receiver of the Note uſes all reaſonable Diligence to get raid. bar can- 


Payment, but cannot, this is a Fraud, and therefoze no Payment, Fan 


and here was no Laches in the Plaintiff; fo2 the Party failed befoze he Captain, 
the Yoney was payable, and the Captain was gone to Sea, ſo he 54 TY 
could not bzing him back to him to give him Notice: But if a Yan 14. Raya. 


20. 
takes &r temp. 


W. 3. 241, 244, 408, 517, 521. Caſ temp, Mac. 109, 110. Gilb. Eg. Rep. 155. Stra. 415, 416, 508, 
550, 707, 910, 1175, 1248, 1193 1 e 


PR — 
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takes a Note, and after it is payable - makes no Oemand, and that h he 
might be paid if he had been diligent enough, there ik the Party, on 
whom the Note is, Calls, it is at his Petil that toon the Note. 


2 Salk. 696, | Graves ver/us Blanchett. 
Words (poken JN Caſe fo? Wozds, the Plaintiff declared fo2 Wio2ds (poke at 


at ſeveral 


Times in De. 1 leveral Times: The firſt were, She is a Whore, and has had a 
famation of a Baſtard by her Father's Prentice; alledging a Colloquium: The 
heh —4 other, Thou art a Whore, and hadſt a Baſtard by your Father's Pren- 
dict, and in- ICC; quorum quidem aliorum verborum propalatione, &c. ſuch a one 
2 who courted her fo2 a Mike, and was ready to marry her, fell off: 
vet being ac. Clerdik, and intire Damages, and moved in Arreſt of Judgment, 
tionable, c. that the firſt Mods were not attionable, the [pecial Damages be 


Ld. Raym. ing tied up to the latter Mozds by the Wo aliorum. 


710, 1004, 


1007. Caſ. temp. W. 3. 597, 633. Cal. _ Mac. wy Stra, 666, 936, 946, 471, $45, 555. 


Carth. 498. And per Cur' 4 It it were res nova, it were reaſonable to make the 
firſt Clo2ds actionable, fo2 no greater Miskoztune can befal a young 

| Moman, whole Well: doing depends upon her having a good pul⸗ 
6.1 hype band, than to be reputed a UWihoze : But the Authozitics are too 
4. many and great to run counter to them; and the Eeafon of them is, 
2 Sid. 396. that Foznication is a Spiritual Offence, not puniſhable at Common 
Hob. 296. Law; and an Action ſhall not lie fo2 charging one with an Offence 
of which the Law takes no Notice, without ſpecial Damages; and 

1 Cro. 436. ff Anne Davis's Caſe had been purſued, as it has been contradited, 
it would do: And there was a Time when Pereticks were put to 

Death, yet it never was aitonable to call a Yan a Peretick: And 


Judgment arreſted, viz. Quod Quer' nihil cap', &c. 


Harvey verſus Broad. 


2 Salk. 626. Judgment was by Default in the Common Pleas, and TUrit of Er 
8. C. cited roz ok it there; and upon the general Erroz aſligned, it was 
Id. Raym. ſhewed, that the 7 rit of Inquiry was returnable Tres '1'rin', which in 
Vide poſt - Fait happen'd to be Sunday the 14th of June: The Ulrit was return'd 
159, 196, executed the 14th of June ult' præterit', which muſt be a Pear bekoze. 


250, e. 
1 Cur', A Writ of Inquiry may be erecuted on the Day on 


able Tres, Which it is returnable, and the ult' præterit' is but a Miſtake, the 


end Bl on Return being made after the. 14th Day; and the ult' præterit' was 


dey, and the intended to go to the Day, and not to the Pear, and therefore 


__ Eſſoin- you map amend it in Common Pleas: But what is fatal, is, that 
Via. antea I res Trin. is the Sunday, and right Efſoin-day ok the Term; and 


41, 81. though the Eſſoins be kept on Monday, pet a Mrit returnable 


2 Raym. Tres Trin', when that falls on a Sunday, though the Return be 
Cal, mp. kept on the next Day, cannot be executed on the nert Day, and. 


An. 120 therekoze Judgment was reverſed niſi. Vid. poſtea. 


Stra. 811. 
Note; Tres 
Trin' is always on a Sunday. Vide poſt 159, 196, 252. 


Cole 
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Cole verſus Turner : 


Coram Holt, Ch. Ju. at Niſi prius. 1 


l go Evidence in Treſpaſs fo2 Aſſault and Battery : What Aſault, 1 
Holt, Ch. Juſt. declared, 1. That the leaſt touching of 1 a | | 
another in Anger is a Battery, Vide poſt 1 
2. Jf two 02 mo2e meet in a narrow Paſſage, and without any 245 | il 
Uiolence o2 Deſign of Harm, the one touches the other gently, it tn „ 1 
will be no Battery. 2 Roll, Rep. 1] 
3. Tf any of them uſe Uiolence againſt the other, to koꝛce his Wav $45. - 

in : rude tnoꝛdinate Manner, it will be a Battery; 02 any Struggle: ke. 5. 
about the Paſſage, to that Oegree as may do burt, will be a Batte- Id. Raym. 


ry. Vid. Bro. Treſp. 236, 336. 7 E. 4. 26. 22 Aff 60. 3 H. 4 9. % 21. 


Note; It was in Action of Battery by Þusband and Mike, fo2 Vide antes | 
a Battery upon the Þusband and Mike, ad dampnum ipſorum; 27. 5 
and though the JAlaintiff had Uerdif, yet the Chief Juſtice ſaid, 
pe ſhould never have Judgment: And Judgment was akter ar: 
reſted above upon that Exception. 


- 0/5 — — — —x——— — 
= - 


Turner verſus Nurſe. 


Note. N Ozder of the Court of Chancery is not to be given Where an 
in Evidence, without producing a Copy of the Bill on rm; Au 
which it was made; yet a Commiſſion out of Chancery to abut nikon of 
and bound certain Land, return'd and acquieſced under, and an _— is 
Enjoyment acco2dingly, is good Evidence of the Land ſo bounded - | per wag 
being rightly bounded, but a bare Commiſſion return'd without 2-;. d 
mo2e, is no Evidence at all. Vide 1 Salk. 278, 281, 283, 286, &c. Id. Raym. | 
555, 566, 690. 2 Salk. 555. Farell. 129, 141. <a * = 
734» 735» 893, 936, 1166, 1292. 1 Vern. 413, 331. Caf. temp. W. 3. 136, 231. Caf. temp. An. 210, 0 
Sc, Caſ. temp. Mac. 108, 109, 126. 1 Mod. Caſ. in L. & Eq. 75, 181, 322. 2 Mod. Caf. in L. & Eq. | 
66, Gilb. Eq. Rep. 16, 18. Fitz G. 197. Stra. 920, 481, 162, 545. Ld. Raym. 388, 473, 501, 1093. | 


Per Cur', Tf a an either by G2ant oz Pyeſcription has Right Privilege of 
to Wreck thzown upon another's Land, of neceſſary conſequence f Wack 
he has a Right to a May over the ſame Land to take it; and the fr a way to 
very Poſſeſſion of the Mreck is in him that has ſuch Right befoze it. 5 

any Seiſure: Originally all Wrecks were in the Crown, and the p, 7 
King has a Right to Way over any Man's G2ound ko; his CUreck; : Kal Abr. 


and * ſame Pꝛivilege goes to Gꝛantee thereof. Now * 


+ 1 Salk. 266. 
Hale verſus Claro. 12 


JT was a Writ of Erro; of a Judgment in the Palace-Court, 0g. . 


and a Uariance between the Plaint and Declaration, viz. That Judgment 
the Plaint was enter'd at the Suit of C. F. generally, and the e wp 
Declaration was C. F. Erecutoz, &c. So that the Plaint was in te Patace- 
bis own Right, and the Declaration as Executoz: This was al⸗ e for : 
ſigned do Erroz. Poſt 181. ee 4 
Q q Ee Per Plaint and 


Declaration. 


* — — *. dl. Ald. * r 
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Ali, Ifafer Per Cur', Jf this Qariance had been in a Recozd certified from 
a Verdi. the C. B. between the Oziginal and Declaration, where the Oꝛiginal 
is only by way of Recital, the Party might alledge Diminution, and 
have the right Oziginal if any certified; But the Difference is be. 
tween inferiour and ſupertour Courts, koz no Diminutlon can be 
. alledged of a Reco2d removed out of an inferiour Court; but the 
Court muſt take it as they find it at firſt, and this Uariance is fa: 
Vide 1 Vent. tal; and Cant of a Plaint in an inferiour Court, is like the Want 
> co. 108, Ok an Oziginal in a ſuperiour Court, and therefoze curable by Ger⸗ 
109. contra. dick: So, if there had been a Uerdii# in this Caſe, the Queſtion 
1 Jo. zol. would be, UUhether we would not look upon a Plaint in another 
Vac Hieb. Action to amount to the Want of a Plaint, and o aid it by the 
130, 135, Cerdit? But it being not after Gerdick, that Matter falls not 
204, 282: under Conſideration, Et per totam Cur' Jud revers. | 


22 629. Sy White -ver/#s Bodinam. 


_ 192 fo2 Years bzings Covenant againſt the Leſſoz, declaring 
ing ; Defen- upon a Demile and Covenant fo? quiet Enjoyment, and aſſigns 
cant pleas f02 Bꝛeach, that the Leſſoz did enter upon him, and ouſt him of the 
diſtrain, and JY2emifſes 2 The Defendant pleads, That he enter'd to diſtrain 
— fo2 Rent arrear, abſque hoc that he did ouſt him de Præmiſſis. To 
lden. which the Plaintiff demurs, thinking the Traverſe ill; becauſe if 
udgment for he had ouſted him of any Parcel of the Pꝛemiſſes, he had a good 


Such. 2%, Cauſe of Adlon; therefoze he should have traverſed, abſque hoc 


177, 183, that he ouſted him of the Pꝛemiſſes, o2 any Part thereof. 
Vide Vaogh. But per Cur', The Plea is well enough in this Caſe, fo? if the 


175, 17% Plaintiff will join Iſſue upon the Patter of the Traverſe, and. 


8 Co. 91. pꝛove Ouſter of any Part, the Jſſue will be fo2 him. And the 
2828 Court took a Diverſity between pleading of the General Iſſue, 
Yelv. 30. (as in Debt you muſt plead, Non debet nec aliquam inde Parcellam) 
: 1 Vent. 272-anD A Special Jfſue as this is. 3 Oro, 83, 84. Robſert verſus 
| 1 Lat. 315, Andrews, Dyer 115. And Jud' pro Defend”. | 
323. 1 Inſt. 282, Hob. 53. 1 Mod. Caſ. in L. & Eq. 318, 319. Comyns 230. 


z Salk. 358. Domina Regina verſas The Dutcheſs of Bucklew, Sir Fobn 

Fared. gz. .- Bucknall, my Lady Anne Franklin & al', Tenants of 
Lands, now or heretofore Part of the Manor of Dele- 
more in Hertfordſpire. f 


Vide poſt \ T a Trial at Bar upon an Tnfozmation, fo2 ſuffering a com- 
aw 255» A mon %Bzidge to be ruinons, and out of Repair, theſe Points 
Information were reſolved by the whole Court : 2 
upon ſuffer ing | 


a Bridge to be out of Repair, Id. Raym. 792, 804, 856, 1175, 1249. Caſ. temp. W. 3. 13, 198, 409 
i Mod. Caſ. in L. & Eq. 119. Stra. 180, 900. 5. 49 3 3» 9 


-., a Mano! be holden by the Service oz Tenure of Repafring 
u Kaidge, Highway, &c. and Part of ft be after ſevered from the 
Panos, pet the Charge 02 Service ſhall run with it; and every * 
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of the allenees, ok ever fo ſmall a Batter 02 Parcel of the Demeſns Bridges, We. 


o Services, is anſwerable to the Publick fo2 the Whole, and are 2 8K. 356. 


contributary among themſelves. | | ape rad 

2. Ik a Wano? be holden of the King by Knights Service, and 
the Lo2d ſince oz befoze the Statute of Quia Emptor. terr', aliens 
Part of the Demeſns, Alienee ſhall hold by Knights Service, | 

3. If the Lo2d of a Yano? grants a Rent-Charge thereout, and Rent charge. 
_— Part of the Demeſns, the Alienee ſhall hold it chargrd with 

e Rent. 
we Upon Altenatfons, oz Severance of Parcel of the Manoz, 
the Low may agree to diſcharge the Land of the Repairs, but 
that only binds himſelf, and ſuch as claim under him, and not 
the Publick. 

5. A Mano is an intire Thing, and not ſeverable. 

6. Lands once ſevered from a Panoz, can never after become Salk. 186, 
Parcel of it in Reality, but it may in Reputation; as if Lands, 7 
Part of a manoz, be alien'd away abſolutely, and repurchaſed, 
and an Unity of Poſſeſſion fo? a conſiderable Time after. 

J. Þere a Park was Parcel of a Panoz, which none can have 
but by Gzant oz Pꝛeſcription. | 


Note; This whole Manoz was ſeveral Times in the Crown as 
Part of the Dutchy of Lancaſter. 


Clerk verſus Dealy : 
At Niſi prius, Coram Holt, Ch. Juſt. 


ſtato2 received after his Death to the Plaintiff's Uſe, and *7 Excca- 
pꝛoduced the Teſtatoz's Debtoz, who paid it, as a Witneſs; but i of Teta. 
he was rejeted. | | | tor received 


to Plaintiff's 


Per Holt, Ch. Juſt. Foz the Plaintiff by bzinging this Action Vide 1 Salk. 


determines the EleXion he had of ſuing the oziginal Debto?, oz 2 
the Receiver, and allows of the Payment; but if he be nonſuited, 3 141g. 
the Matter is at large again, and he may ſue the Debtoz, and Evidence. 
therefoze the Debtoz ſwears to diſcharge himſelf, and by conſe- 2 2 
quence is no Witneſs. | wy = IN 286, 287. 
It appeared alſo, that another Sum of Money mentioned in the 
Declaration, was found by the Defendant in the Teſtatoz's Room 

after his Death, which he took. ; 


And per Holt, Ch. Juſt. As to that, the Plaintiff miſtook his Trover, 


Adlon; fo2 he ſhould have bꝛought Trover, and not an Indebit. ko; gay ne 


Ponep received to his Uſe: And the Plaintiff was nonſuited. 


Domina 


= 
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Laintiff as Erecuto2 bzought Indebitat' fo: Money of the Te- Ble. a7: 
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Domina Regina ver/us Chapman late Mayor of Bath, 


1 N Jnfoznation was againſt him, koz making a falſe Return 
_— to a Mandamus, commanding him to pꝛoceed to the Election 


Mandamus by Of a Town-Clerk fo2 the Coxpozation, in the Room of one Buſhell. 


a late Mayor. 
Vide 2 Salk. 


428, 429, 


Poſt 309. 
See Carth. 
170, 171, 


47, . . ; 
Ld. Raym. 564, 126, 840, 849, 885. Caſ. temp. W. 3. 126, 308, 322, 332, 408, 410. 


And the following Points were in this Caſe ruled by Holt, Ch, 
Juſt, at Niſi prius. 
Evidence of 1. That there needs no moze Evidence to pꝛove this Return to 
es vale. be the Mapoz s, but the Copy of the Writ and Return thereof in 
the Crownu- Office. | | 
Vide Salk. 2. That tho' upon the Conſultation the Majozity be againſt him, 
431, 791. And make a Return in his Mame, yet it ſhall be taken to be his if 
he does not come and Diſavow it. 
3. That it is not neceſſary to pzove a Delivery of the TWrit- to 
5 Mapoz, no moze than to a Sheriff in a falſe Return againſt 
m. 
4. That notwithſtanding, the Mrit is to be delivered to the 
Mayo? as the moſt viſible Part of the Cozpozation. 
5. That this Action fo2 a falſe Return may be bꝛought againſt the 
whole Cozpozation, oz againſt any particular Member of it. 
6. That the Mayo? oz other Head Officer, of Common Right, 
has not a Caſting Goice; but ſuch a Thing may be by particular 
_ Conſtitution, as by Pꝛeſcription oz Charter, 
; Mod. 404. 7. If there be an Equality of Cotes, and therekoze they cannot 
| chooſe, upon Mandamus they muſt agree, oz elſe they ſhall be. all 
b2zought up as in Contempt, and laid by the Heels till they do 
agree; fo2 after a Jury is \wo2n, they ſhall be impounded till they 
all agree; but here it ſuffices that a Majozity do agree. | 
And the apo was found guilty. 


Dove 
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Dove wver/zs Smith. 


N Treſpaſs fo2 bzeaking the Plaintiff's Cloſe, and treading In Treffe 
his G2aſs, it appeared on Evidence, That the Plaintiff had a {7 kreakking 


Cloſe adjoining to the back Part of the Defendant's Þouſe, which — . 


was a Publick Houſe: The Oefendant ſometimes uſed to ſet a 2% his 


Table fo2 his Gueſts in the ſaid Cloſe, and ſerve them there: va. ante 38, 


That he often uſed to walk there fo2 his Pleaſure, and with others, 105. 
who ſhot with Bows and Arrows there. 2 Mod 


5 Mod. 178 
per Holt, Ch, J. Pou muft give Evidence of the Ualue of the 
Damages done, oz you cannot recover, fo2 the Law goes by Evi⸗ 

dence, And if in this Caſe the Jury give under 40 s. Damages, Lotw. 130r, 
tho' the Title of the Land doth not come in Queſtion, pet will J % . 
certify fo2 Coſts, fo2 this is a voluntary malicious Treſpaſs, and 

the Statute is only to be underſtood of (mall accidental Trelpaſſes. 22, & 23 Car. 
And here it being upon a Not guilty, they could not give any ca 


Matter of Right in Evidence, not even in Mitigation ok Da⸗ 
mages. | | : 3 


Per Cur. Ik an Attozney be well known, and may be found, i 1 
it is not ſufficient to leave a Declaration fo2 him in the Office, Oger. 


Office. 
but it ought to be delivered to him, otherwiſe it ſuffices to leave it Ld. Raym, 
in the Office. | {IP 
| temp. 
| W. 3. 217, 231. 1 Mod. Caf. in L. & Eq. 227, 379. 
Anonymus. 
AN Ation in this Court upon a Judgment foz Damages in Motion beore 
the Common Pleas. ** to bring 
| ET HE — 
And Salkeld, now befoze Plea, moved to bzing ſa much into enied. 
Court, and to have it ſtruck out of the Declaration. 3 


| | Bos Salk. 583, 
Holt, Ch. J. No: Pou may plead Tender, and Uncore Priſt. 596, 397. 


Antea 11, 25. 


But then the Counſel diſcovered that the Plaintiff below was ©; ten 


Caſ. temp. 


nom become a Bankrupt, and no Commiſſion being out, they w. 3. go, 


durſt not tender him the Money, but would bzing it into Court, 95,187, 


to remain in Truſt ko; him that ſhould have Right. | 595 "35d 
| : Y a Je 
Holt, Ch. J. Pou are iu the right to take Care how you pay it hes 
voluntarily, but we cannot be Truſtees koꝛ you. | Mod. Caf 
7 in L. & Eq. 
And they would make no Rule. . 230, 242, 


395» 379- 


t Barnes 197, 198, 199, 200, 201, 202, 181. 2 Barnes 229, 230, 231, 232, 233, 275, 276, 297. Stra. 
638, 1027, 787, 


890, 1191, 142, 787, 796, 906, 1217, 1220, 515, 814, 957, 413, 900, 1107. 


r Rich 
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Rich ver/us Doughty. 


Sheriff returns E was a Pyiſoner in the King's Bench, and having eſcaped, 
23 was taken up on a Judge's Warrant, purſuant to the late 
had eſcaped Act, by a Parcel of People, whereof none was an Officer as the 


out of K. B. Act directs. 
was taken 


upon an Eſ- | 

cape War And Mountague having diſcloſed the Matter by Motion, the 
Via = 22, Sheriff was ozdered to return the Warrant, which he did thus: 
63, 9;, 125. That he was bzought to him in Cuſtody ok one R. and others to 
Poſt 183, him unknown, by Gertue of the Warrant; and that he detained 


253-1 him in Cuſtody juxta Exigentiam Warranti pred. 
W. 3. 31, And tho' Brotherick urged, that this Ac, being in Aid of Exe⸗ 


88 cution of Juſtice, ought to be favourably extended; and therekoze 
Id. Raym. the Priſoner being brought to the Sheriff, and delivered to him 
3-9 31% together with the Warrant, tho the oziginal Taking were ille⸗ 

gal, yet the Marrant being direffed to all Sheriffs, Mapozs, &c. 


the Sheriff at his Peril muſt now detain him. 


Sheriff ought Pet, per Holt, Ch. J. pe is bzought to the Sheriff by a Mar⸗ 
Mes Hoe tp rant illegally executed, and therefo2e it is the ſame Thing as if 
but a Conſta- there had been no Warrant at all. And ſuppoſe the Sheriff had 
ble. a Warrant fo2 him, and he is fo2ctbly b2zought befoze him by a 
Vide Hob. Perſon that has no Authozity, the Sheriff cannot detain him by 
63. fle. the Warrant, by grafting a legal Jmpziſonment upon an fllegal 
| one: And if he does, Falſe Jmpztſonment will lie againſt him; 
and he cannot juſtify receiving any that is bzought to him in ille- 
gal Cuſtody, and he is not bound to receive him from any Body 
but from a Conſtable, oz other Peace Officer. Indeed, ff he agks 
him that bzings the Pꝛiſoner what he is, and he affirms Himſelf 
to be a Conſtable, &c. he muſt believe him, and make a Return 
accozdingly; and here the Return not being filed, they gave him 
Time to amend, which he-would not do. 
And at another Day, the Return being filed, the Court ad- 
Vide antea. jlidged it inſufficient, and granted an Habeas Corpus to bing the 
Paiſoner back to the King's Bench Paiſon. A | 


Foxton verſus Moſel y. 


— Dvenant by an Appzentice fo2 not teaching him four ſeveral 
ts Trades in an Jndenture of Appꝛenticeſhip mentioned. The 


tice. Defendant inſtead of craving Oyer of the Plaintiff's Jndenture, 
lets fo2zth an Indenture of his own, and pleads a Perfozmance of 
the Covenants therein contained. | . 


4 | | And 


2 
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Aud upon Demurrer, adjudged pro Quer. Foz the Dekendant 
cannot ſhew anp other Indenture, but crave Oper ok the Inden⸗ 
ture declared on. | 


Collins ver/zs Jeſſot. 55 5817 
lag moved fo2 a Prohibition to the Spiritual Court fo? libel- Motion for a 
ling there to diſſolve a Marriage becauſe of a Pꝛecontrack. *:9bibicion 


but the Libel did not ſet fozth that it was in ozder to a Difſolu- u. Iren 


tion, and therefoze the Suggeſtion was, That the Libel did not Court, © dit. 
in Certainty ſhew the End of the Pꝛolecution, as it was ſaip ue * Mar- 


they ought to do, that the Court here might ſee whether it was or! Pc. 
an End p2oper ko: them to pꝛolecute koz. F. N. B. 41. a. tract. 


Holt, Ch. J. Ik Contra# be per Verba de præſenti, it amounts How ir a 
to au ackual Parriage, which the very Parties themſelves cannot 708 be 
diſſolve by Releaſe oz other mutual Agreement; koz it is as much i. 

a Marriage in the Sight of God, as if it had been in Facie Eccle- —— de 
iz; with this Difference, That ik they cohabit befoze Marriage bb. 
in Facie Eceleſiæ, they are fo2 that puniſhable by Eccleſiaſtical 
Cenſures; and if after ſuch Contract either of them lies with ano⸗ 


ther, they will puniſh ſuch Dffender as an Avulterer. 


And if the Contra# be per Verba de futuro, and after either of or if - 
the Parties ſo contrating, without a p2evious Releaſe oz Dil⸗ 1 
charge ok the Contract, marry another, it will be a good Cauſe 
with them ok a Diſſolution of a ſecond Marriage, and of Decree⸗ 
ing the firſt Contrac's being perfeted into a Marriage. Quæ om- 
nia tota Cur. conceſſ. except the laſt Point, whereof Powell doubted. 


Upon which Holt, Ch. J. added, That it was firſt reſolved in 
my Lozd Vaughan's Time, that an Aﬀion would well lie at Com- 
mon Law fo2 Beach of ſuch an executozy Contract per Verba de Vide Cro. El. 
futuro, which Reſolution Vaughan totis Viribus oppoſed, becapſe 32, ,, 
the Party had this Remedy in the Spiritual Court, which was Election of 
agreed by all. | n 
But notwithſtanding, it was reſolved the Party han his Eletionnn 
bk either Remedy, and that by bzinging Aﬀion at Common Law, 
and that appearing on Recozd, the Remedy in the Spiritual Court Damages 
was actually releaſed, fo2 now, in Lieu of a Perkozmance of the E 
Contract, he ſhall recover Damages. Ry 1288 
And he quoted a Caſe which he remembꝛed had been tried at 
Guild-hall, which was an Action fo2 Beach of ſich a Pzomiſe, and; 00. 51. a. 
upon Jfſue of Non aſſumpin, Pꝛook was made of the Pramile. 
But the Defendant chewing that he had been-ſued fo2 the ſame 
Matter in the Spiritual Court, and pzovucing a Sentence agatuft 
the Plaintiff, the Platntiff notwithſtanding this Pꝛook was non- 
ſuited, becauſe that they were the pꝛoper Judges in the Spiritual vide 2 ter. 
Court whether it were a Pꝛecontrac oz not. 2 | pda 
1 961. » 
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Poſt 172. 
3 Lev. 65. 
5 Mod. 411. 


Juriſdiction 

of Spiritual 

Court al- 
lowed. 


wn 


And ik a Man and Woman make mutual Pꝛomiſes of Inter⸗ 
marriage in futuro, and the Man gives the Woman 1001. in Sa⸗ 
tisfation of the Pꝛomiſe, and ſhe accepts it ſo, ft is a good Dif. 
charge of the Contract. 


And being ſtirred again at another Day: 


Per Cur'. The Spiritual Court have Jurisdifion of all Matri⸗ 
monial Cauſes whatſoever, and where it appears to us that the 
Cauſe is ſpiritual, of which in Conſequence they have Conuzance, 
unleſs it be by reaſon of ſome collateral tempozal Matter in it, we 
ought not to p20hibit them. And it is no Reaſon here to pꝛohibit 


them, becauſe this may be a future Contrai#, fo2 B2each of which 


an Aſtion at Law will lie no moze than when they libel fo2 laying 


- violent Hands upon a ſpiritual Man, fo2 which an Action at Law 


Vid. Hob. 


79. 213. 
2 Salk. 553. 


Poſt 172. 


lies fo2 him fo2 the Battery, and a Suit in the Spiritual Court 
fo2 the Jrreverence to his Charaiter. 


And per Holt, Ch. J. There is a great Diverſity between the 
Spiritual Court and Court of Admiralty in Reference to Sugge: 
ſtions fo2 Pꝛohibitions, fo2 the Admiralty has Turisdfiftton fn re: 
ſpe of Locality of Cauſe of Aﬀton, let the Mature of the Action 
be what it will; and therefoze foz a Pꝛohibition, tho' they lay the 
Cauſe to ariſe ſuper altum Mare, yet the Party may ſuggeſt the 
contrary to ouſt them of Jurisditton ; but the Jurisditfon of Spi⸗ 
ritual Court is in reſfpeit of the Mature of the Thing, viz. if it be 
Hatrimonial oz Teſtamentary, and therekoze, if it appear by the 


Libel to be of that Nature, we will not p2ohibit them. 


And Powel condemning the Diverſity in P. N. B. 107. a. be: 
tween Pꝛomiſe to give 101. with his Daughter in Marriage, and 


to pay him 101. if he married his Daughter: Holt, Ch. J. ſaid, 


How the Act 
of Compoſi- 


tion ought to 


be pleaded. 


Vide ante 58. 


That by the firſt was underſfood 101. to be lald down upon the 
Book at the Time of Marriage, and therefoze it was matrimo⸗ 


And Pꝛohibition denied per tot. Cur”. 


Smith ver ſus Bartlett. 


EBT upon a Bond, and the late A# of Compoſition of 
two Thirds in Number and Ualne of the Credito2s pleaded 
in Bar, averring, that he was indebted to the Plaintiff in 491. 
the 17th of November 1697. and did then abſcond, a Replication 
and Rejoinder. "2 | 


4 | And 
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And Acherly excepted to the Declaration, that the Abſcondfng 
ounht to be averred on the 1ſt of October, being the Time on 
which the Selllon begun, and to which the Aﬀ as to this Part re- 
lates: And this appears plainly by the Mozd have in the Clauſe 
of Abſconding fn the Statute. 
Et Jud. pro Quer. 
F amſhav- verſus Morriſon. | ' Salk. 208. 
8 a 
Hal 5 Anne, in B. NR . 
2 Salk. 520. 


Adgment was in C. B. upon Sci. fa. on a Recognizance by Bail, hh 


upon a Writ of Erroz, Cuba the original Plaintiff ſhould have pon a Re. 
Execution upon the Recognizance, Et quod recuperet damna ſua, nul e. v7 
which he had ſuſtain'd Occaſione Dilationis Executionis, And the Pot 159. 
Exception taken was, that the Court had no Power to award g ges, 
Damages fo2 Delay ok Execution, but they ſhould give him them zes 105, 120. 
fo2 Coſts of Suit. | 


Per Cur. Damages generally include Coſts, which Mod [Coſts] cons and 
p2operly ſignifies Coſts of Suit, and Delay of Execution is p20- Damages. 
perly Damage, viz. the being ſo long out of his Boney, which 3 Eq 
the Court uſed kozmerly to aſſeſs, by allowing the Party the law⸗ e:. bY 
ful Intereſt: So Damages of Delay of Execution, and Coſts of * Barnes 306. 
Suit upon the Statute, are very different, and to be aſſeſs'd by 3 
different Meaſures, and the Statute gives only Coſts of Sult; jac. . C. c. 


againſt the Bail, &c. 7/..0C vb: 
Ideo per Omnes, This is Erroz. Vide tamen 2 Cro. 420. 


Rowſton verſus Combat, 


Ndebit. aſſumpſit foꝛ Goods ſold and delivered: Defendant pleads Auter Action 
Quod ipſe ad Nar' præd' reſpondere non debet, quia there is ano- Lee's il} 


ther Action pending ex eadem Cauſa in C. B. Fitz. G. 313. 
314. 
Id. Raym. 1014. Caf. temp. W. LL 48, 91, 4 307. | 


Per Cur. This is not a Demurrer to your Declaration, 02 a Vide pot 
Plea in Bar, but in Abatement of the Declaration; and reſpondeat '*3: 
ulterius was awarded. | 


Foz Pleas of other Action pending in Bar oz Abatement, vide 6 
Co. 7, 8, &c. Ferrar's Caſe. 5 Co. 7. b. 3 2. b. 4 Co. 39, 40. Cro. 


El. 668. Lat. 193. Mo. 458. 2 Vent. 168. 2 Mod. 2. 1 Lut. 41, 42, 


&c. Hob. 138, 139. See alſo Carthew 455, 456, & poſt 217, 218. 
$5 Gilbert 
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Salk. 629, Gilbert werſus Parker & a/”. 
630. S. C. 


Replevin for Eplevin fo2 taking the Plaintiff's Cattle in ſuch a Place. De⸗ 
Taflifcarion fendant makes Conuzance as Servant to G. P. who was ſeiſed 
Damage fe- Of the Place where in Fee, and juſtifies the Taking Damage-feſant. 
* © The Plaintiff in Bar of the Conuzance alledges, that he himſelf 
66, 122 Was leiled in Fee of a third Part of a Yoiety of a Fifth Part of 
s Co. 89. the Place where, and juſtifics putting in his Cattle, abſque hoc 
3 Lev. 104. that the Defendant's Maſter was ſole ſeiſed "thereof. To which 


Lutw. 1177, 


& 1316. there is a Oemurrer, of which Brotherick aſſigned fo2 Reaſon : 
2 Salk. 580, 


583. 1. That the ſole Seiſin here is not alledg'd, and therekoze not 


Caf. temp. 2. This Plea confeſſes and avoids our Title, and koz that too 
1101. it is not traverſable, 
Caſ. temp. | 


Mac. 37. pe agreed, That whatever is neceſſarily implied in the making a 
=” -v: 5g Title, may be traverſed, fo2 if it be neceſſary, the Plea will be bad 
310, 405. Without it be intended; and if it be neceſſary, and fo? that intended, it 
may be traverſed as a neceſſary Part of the Title: And a Conuzance 

is in Nature of a Declaration, whereby one makes himſelf a Title 

to diſtrain. And here the Plaintiff ought to ſay that we have no Sei⸗ 

lit at all, oꝛ to ſhew that he has Right to put his Cattle there by ſome 

Title conſiſting with ours; but now he bꝛings in his own Title by 

way of Jnducement, ſo that we cannot traverſe. Ind he offered to 

Carth. 179. {hew a Diverſity between an Avow2y upon a Title, and Conuzance 
5 Mad. 20, 02 Avowzy fo: Damage⸗keſant; fo2 if one avow fo2 Rent, he inuſt 
223. Hewhis Title and Tenure in particular, and there the Defendant 
map traverſe any Part of what he had ſet out; but to avow fo2 Da⸗ 

Vid. 1 Ed. 4. Mage-feſant, it ſuffices upon the whole Matter that a Title appear 
8 him to diſtrain, tho' not exactly agreeing with what he let out ; fo? 
: Vent. 228. there the Plaintiff muſt ſhew the Taking unjuſt, by making himſelf 
Hutt. 120. Title, 02 by utterly deſtroying the others. Vide Hob. 752. Mo. 863. 


How the Holt, Ch. J. You ſet out a Seiſin in Fee, and nothing moze need 
ae 1+, T9 be traverſed, And here he might have ſaid that J. S. was ſeiſed, and 
derived his Derive Title under him, abſque hoc that you were ſeiſed; oz that he 
10s 98 was Tenant in Common with you, abſque hoc that you were ſeiſed 
Vide Hob. Modo & Forma, and it had been well. Vide 3 Cro. 795. Dekendant 
119, ace. juſtified Diſtreſs, fo2 that A. being leiſed of the Place where, ſurren— 
der'd it to him and two mo2e, who died, and conveys to him as Sur⸗ 
vivoz, whereby he became ſole ſeiſed. Plaintiff replies, conkeſüng 
the Surrender to thzee, the Death of two, but that one of them 
befoze his Death ſurrender'd his Share to him, abſque hoc that the 
Dekendant was ſole ſciſed, and adjudged good on Demurrer. Winch 7. 
2 Mod. 6. In Treſpaſs the ſole Seiſin is traverſed, tho' but a Sei⸗ 
fin in Fee generally be alledged: And where one alledges Seiſin in 

himſelf generally, it will not be enough fo2 another to alledge me 
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ſelk to be a Tenant in common with him, without traverſing the 
ſole Seiſin, fo2-it is not a Confeſſion and an Avoidance. And if 
here he had replied, that J. S. was ſefſed in Fee, and make Title 
under him, abſque hoc that the Defendant was ſeiſed Modo & For- 
ma, and upon Iſſue the Defendant were found ſeiſed of a Molety 
only, it would be againſt him; fo2 he avowed as one ſole ſeiſed, 
when it ſhould be as Tenant in Common. And where Dyer 280. 
is objeed, 1. The Court were divided upon it. 2. There may Diterence 
be a Difference between Coparceners and Jointenants, and Te- between 7 
nants in Common; fo2 the two firſt are ſeiſed per my & per tout, Joistenante, 
but the laſt have ſeveral Seiſins, and here ta introduce his Tra- and Tenants 
verſe, he muſt make himſelf ſame Title, to enable him to contro- Cann 
vert with the Dekendant. And there is no Difference between gs, 289, ' 
Avowzy and Juſfification, as was urged; fo2 in both, if the Party 364, 329, 
ſet fozth a Falſity, he is bound to maintain it. | MP: 


Et fic per totam Cur' Judic' pro Quer' niſi. Tudie' pro 
Quer niſi. 

Note; As Authozities were quoted at the Bar, 1 Ed. 4. 9. 37 

H. 6. z. nin "14% 2 Ed. 4. 55. b. 3% H. 6. . b. 

E Keilw. 27. 1 Lev. 78. | | 

And though it was ſaid by Brotherick, that by 1 Ed. 4. 9. it was 

agreed, that laying a Seiſin generally in a Declaration did not 

impozt a ſole Seiſin, as it would in a Bar, Repl', &c. and that 

an Avow2y was no moze than a Declaration. | 


Ideo Holt, Ch. J. ſaid, An Avow2y was a Declaration, and moze. 


Parkins versus Chatherton. 


EBT upon a Recognizance by Bail in this Court, and the Common 
Declaration ſets kozth, That the Plaintiff in Michaelmas form of de- 
Term obtained Judgment againſt their Pzincipal, and that in Eaſter Recosuizance 
Term befoze the Dekendants became Bail by Reconnizance con- againl che 
ditioned, &c. in Placito præd'. And to this it was objefted, that it ba. 


Vide ante 


did not alledge that there was any Action pending in Eaſter Term, 25, 


| ; Poſt 197. 
But per Cur'. Jt is well, and the common Fon in Sci. fa. is | 
ſo; ideo it will be as well in Debt upon the Recognizance. 


Judic' pro Quer”. 


Harvey ver ſus Broad. 2 Salle. 626. 
| 8. C. 
0 | TY S. C. cited 
Vide ante 148, & poſt 196, 250, 251, &c. Ld. Raym. 
1066. 


RIC of Enquiry was returnable Tres Trin, whichhappenedto u Wric 
be on a Sunday, fo that the Eſſoins were kept on the Monday; ue 


executed on 


the Writ is returned to have been executed the 14th of June, which Day of Re. 
was the Day after the Return, viz. Monday, And tho', per tot' Cur', turn legally, 


it ſhall not 


4 without Doubt a Writ may be executed on the Day of its Return, de neu Day. 
vet ik that Day be ſuch a Day as it cannot be legally done on, they Fir . 9;. 


Ld. Raym. 
4 | ſhall 353, 1142, 


s To 1557. 


—— 
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Vide antea Hall n not do it the nert Day? And the Kalendar is Law, of which w we 
oy Fg wy as Judges muſt take Notice, and ſuch a Fault may be aligned foz 
Poſt 252. * Erro2 Ore tenus at the Bar: And the Diſttnition in the Books that 
we ought to take Notice of immoveable, but not of moveable Feaſts, 
is vain, koz we know neither one no2 the other, but by the Alma. 
nacks; and we are to take Motice of the Courſe of the Moon. 
But at the Impoztunitp of Hall, Serjeant, they gave Time tg 
ſpeak to it upon this Point, viz. Whether it not being aſſigned on 
Reco2d, but only Ore tenus, the Court were bound to take Notice 
of it ? Vide poſt 196, & ante 148. 


1 Salk. 75 


13 Oates ver ſus Bromell. 
Vide ib. 69, 

1 EBT upon a Bond koz Perfozmance of an Award, ita quod 
Debt upon it were made and ready to be delivered to the Parties, 02 ſuch 


Bond © per- ok them as ſhould Deſire it by ſuch a Day : Null Award pleaded, and 
ward, a © Jarol Award ſet out, and avers, That it was ready to be delivered 
qued, Se. to the ſaid Parties: And a Demurrer; fo2 the Wozds, ready to be 
| ade, delivered, per Brotherick, neceſſarily impozt, that the Award was to 

Parel Award YAVe been in CUriting; and he quoted a Cale in the Common Pleas, 
ſet on HP Trin. 19 Regin' int' Wood & Ardilt, in the very Point: And inſiſted 
SH &, much upon Hungate's Caſe, 5 Co. 103. where the Condition of the 


Id. Raym. Merkoꝛzmance was, Ita quod Arbit' fiat & deliberetur utrique partium, 
115-247 there being two Defendants; and held, that a Delivery to one of 
7142, 1676. them was inſufficient, yet if it could be a Parol Award, a — 


I Tone 41, Cation of it to both would be ſufficient. 
: Barnes 53. 


If a Parol Salkeld contra. Parol may be delivered as well as a Writing; as 
_ Award may in common Parlance to deliver a Meſſuage, to deliver himſelf well; 
be delivered when a Man erpeeſſes his Thoughts gracefully: And Delivery is to 
Writing. be underſtood ſecundum ſubjectam materiam ; if it be of a Uriting, 
it muſt be a manual; if of a Parol Matter, it muſt be an ozal Delt: 
very: And relied on Dyer 218. Pl. 5. Co. Ent. 126. full in the Point; 
and 3 Bulſt. 3 11. Capell v. Rogers; and that Benloe's 97. which ſeems. 


to differ from Dyer, is very obſcure in his Repo2t of the Caſe. 


Holt, Ch. J. There are two diſtin Things to be done: 1. The 

Making: And, 2. To be ready to be delivered: Tf it had been, o 

as the ſaid Award be ready to be delivered, it might be well: Ik it 

Vide ante 82. were in CUriting, it would ſuffice to ſay, That it was made; fo2 what 
2 ro. 541. ig made in CUriting, then is ready to be delivered, becauſe then it 1s 
deliverable : But the Queſtion is, Whether a Parol Award be p20- 

perly deliverable; oz whether we ſhall not underſtand the Meaning 

of the Uozds, ready to be delivered, to be a Delivery in Writing: 

And he and the Court ſeemed clear it ſhould be ſo underſtood. 

How the But another Day Holt, Ch. J. having ſeen the Caſe above in 
9 4 Dyer, and the Reco2d of it in Co. Ent. ſaid, They were very ſtrong 
are to be un- Allthozities fo the Plaintiff, and that the Award might have been 
dertod. made behind the Parties Backs, and delivered, viz. pꝛonounced 5 
2 Aga 


* kd e 
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again to their Faces and if ſo, what may be delivered, may be 
ready to be delivered: And that the Caſe, as it is in Bendloe's | 
had neither Head noꝛ Tail to lt. | 


Powel. If the Mozds had been only, fo as it be made and deli- 
vered, J would take Delivery ta be only to give the Parties No- 
tice of the Award; but ready to be delivered, J think muſt be a 
Delivery in TaUriting; and if Iſſue were taken upon the Readt- 
neſs of Delivery, how (ould it be tried: 


Holt, Ch. Juſt. Ik it were res nova, J ſhould be apt to think ſa 
too; but when J find fo clear an Authozity in the Caſe, and ſome 
Reaſon fo2 it, J cannot depart from it: And ſo ſaid Gould; but 
they would be well inkozmed of the Caſe quoted lately in the Com- 
mon Pleas, and no Rule was given. Vid. poſtea. 


Holmes verſus Hall: Vide 1 Salk. 


24, 27, 28. 


At Guildhall, at Niſi prius, Coram Holt, Ch. Juſt. rot zog. 


| enced Aſſumpſit by Erecuto2, fo2 ſo much Money of Teſtato? 417. 47: 
received by the Defendant to the Uſe of the Executoz. 2 1 omg 
The Evidence was, That ſome Writings of the Teſtato2 came of Teta, 
to the Defendant's hands, which he would not deliver up to the received co 
Executoz; who, to get the Writings, gave him fo much Money, 2 of * 


whereupon he pꝛomiled to give up the writings, but after refuſed, 


And Serjeant Darnell objeted, That the Plaintiff miſtook his % That 


Ation; fo2 he ſhould have bꝛought Caſe upon the ſpecial Agree- ae 


ment fo? Nonvelivery of the Writings. Action. 


Ld. Raym. 


Holt, Ch. Juſt. If A. give Money to B. to pay C. upon C. 8 Ct temp. 
giving 'aritings, &c. and C. will not do it, Indebit' will lie fox. - 650. 
A. againſt B. fo2 ſo much Money received to his Uſe; and many 
ſuch Actions have been maintained koz Earneſts in Bargains when 
the Bargainoz would not perkozm, and fo2 Premiums fo2 Jnſu- 
rance when the Ship, &c. did not go the Gopage: But it has 
been held, it would not lie ko: Money paid upon an uſurious 
Contra, "becauſe there it was not intended it ſhould be repaid, 
02 any Thing done foz it. Indeed, theſe Caſes have been car⸗ 
ried too far, viz. Indebit. foꝛ Money received to Uſe, and no Body 
would mo2e willingly check them than J would; therekoze it ſhall 
be ſaved you ff you will, but J will not nonkuit the Plaintiff: 
But it appeared on the Evidence. that the Dekendant pꝛetended 


to the Money as due from the Teſtatoz, and would not deliver 


the Writings without Payment, and that the Monep was given 


in Satisfation ok the Debt: So it was clear againſt the Plain⸗ 


tiff, and he was nonſuited. 
1 Ind 


- ——— 2 — 
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and Darnel quoted a Caſe, where he ſaid, Dne had undertaken ti to 
obtain a Pardon fo2 another, and to that End got ſeveral Sums of 
Money from him, but had not got the Pardon; and an Indebit. fo2 
Money to the Plaintiff's Ade brought, and yet the Plaintiff Had been 
nonſuited bekfoze Holt: TOAhich Holt, Ch. Juſt. utterly vented. 


1 Langford verſus Adminiſtratrix of Tyler. 
Againſt Ad- DE Defendant, now Adminiſtratrir to Tyler her late husband, 
NE e in his Life-time uſed to deal in Tea, and ſold four Butts of 


Huband's Tea to the Plaintiff at ſo much per Pound; who took one away, pay: 
Lt ing fo2 it, and 50s. over to go towards Payment of the reſt. Chen 
eately i". (he came fo2 the reſt, Uendo2 would not ſtand to her Agreement; 
ling Tea, and and Aﬀfon brought, and two Counts, one upon the Agreement, 


a Bargain by and the other Indebit. fo2 50. received to the Plaintiff's Ale. 


her then 
made. 


See Skinner @Theſle Points were ruled by Holt, Ch. Juſt. 1. Ik Husband and 
Ane og, Wife cohabit, and TUife deals ſeparately, her Contraſts ſhall charge 


147. the wusband, fo2 Cohabitation is ſufficient Evidence of Notice. 
_ — 2. Tf Bargain be made, and Earneſt given, without an expzels 


gr wo Agreement that Payment is to be made at a certain Time, the 
Gib Eq. Honey muſt be paid befoze the Goods be removed. 
La Ram.” 3. A Demand of the Goods without a Tender of the Yoney, is 
444, 1248, void, becauſe it is not purſuant to the Jntent of the Bargain, and 
* 5, the Earneſt is only to bind the Bargain. 

1433. 4. After Earneſt given, the Gendoz cannot ſell to another; but if 
2 Vern. 118. CJenDee does not come to pay, and take the Goods, Uendo? ought to 
ing — come and requeſt him to come and pap; and if he does not come in 


Cal. — convenient Time, the Agreement is diflolved, and then he may ſell. 
An: 253. 


| | More ver/us Rowbothom. 


Caution given (\Everal Part⸗Owners of a Ship, ſome whereof were againſt 
e af Freighting her ; but by a Courſe in the Admiralty in ſuch Caſe, 
Par Owners fo? ADVancing of Navigation, they decree, That the Majozity ſhall 
of a Ship, pꝛevail and freight, they giving the diſſenting Party Caution fo? their 
ek Barts of the Ship againſt all Riſques; which was done here, and the 
belled upon Ship being loſt, the Caution were libelled againſt, and Sentence gi⸗ 

* * be. yen in the Admiralty: And now Pꝛohibition was moved foz, ſuggeſt- 

* f 12, 26, ing, that the Caution was given upon Land, and that all Matter ol 
29. Pꝛoperty is to be oꝛdered by the Common Law only: And the Court 
Pcobibirion leemed ſtrong, that they had ſuch Power; and if ſo, by conſequence 


26, 166, they have no Jurisdiftion over the Caution as incident thercunto : 


518. Pet it being Matter of Conſequence, and never yet determined, they 
0 ** 197 granted a Pꝛohibition, and direſted them to declare accoꝛding to their 


Ld. Raym. Suggeſtion foꝛthwith: And though it be after Sentence, pet if they 


3 had no Jurisdiction, Pꝛohibition ought to go: And lo it was ruled, 


Vide Hob. | h 
79. 3 Domina 


E * 
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Domina Regina verſus Inhabit' de Cluworth. „. 


1109 were indicked fo2 not repairing a common Foot- wap, Submiſſion to 
and ſubmitted by pleading guilty ; and the Court, befoze they n pn pow 
would ſet a Fine, would be certified by ſome of the Juſtices of the ing a com- 
Peace of the Neighbourhood that the Way was ſufficiently repatred, — High- 


which they did. Of Repairing Highways, ſee Carth. 212, 451. 


Per Cur', Ik one be found Not guilty upon ſuch an Jndiament, 
he is quit fo2 being fined; but a Diſtringas in infinitum ſhall go to 


the Sheriff againſt him till he certify that the May is repaired. 


And per Holt, Ch. Juſt. Ik one has Land adjoining on a Na- Vide ante z, 
vigable River, every one that uſes that River has, if Occaſion > ol 
be, Right to a Tay by Bzink of Water over that Land, oz far- 25, 1169, 
ther in if neceſſary: Ik a Yan by Pꝛelcription be bound to repair 1170, 858. 
a Map, he is not bound to put it into better Repair than it has 
been in Time out of Mind bekoze. 


Sexton's Caſe. 


Dminiſtratrix owing Money to A. as ſuch, but nothing in her Adminitra- 
own Eight, was arreſted by him by a Writ, without naming 1 
her Adminiſtratrix; and ſhe being thus under Arreſt, gives a Mar- gives a War- 
rant of Atto2ney to confeſs Judgment: Whereupon Judgment bein 3 
entered, and her Goods taken in Execution, and all this appearing by nenn, Jade 
the Maſter's Repo2t, though there had been an Attoꝛney by at the exe⸗ Terror of 
cuting the Marrant of Attozney, the Judgment fo2 Jrregularity was Sell. 
ſet aſide, and Reſtitution awarded; fo2 ſhe was in Cuſtody without Sal. 399, 


any Foundation, and under that Terroz gave the Warrant, Per Cur'. 4-0- 


Fareſl, 115, 
139. 


Queen ver/zs Inhabit' de N ewnham Murrey. 


JN Ozder of Juſtices was, Whereas Complaint hath been made Order of 
to us by the Church-wardens, (5c. of A. that B. came to ſettle 1 
in ſuch a Pariſh contrary to Law, therefore they ordered him to ano- ante 87, 88. 
ther Place; and quaſhed fo2 want of Adjudication, that he was po 213, 
likely to become chargeable, Vide 2 Salk. 478, 479, 491. Car- 
thew 28, 222, 365, 396, 516, &c. 


; Salk. 381. 
Domina Regina verſus Gold. 28 * 


Indi dment 


IE was indifed, fo2 that one A. a p00? Boy being ſet out to for refuſing 


him as an Appzentice, purſuant to the Ack of Parliament, 3 
he Vi & Armis refuſed to pꝛovide ko; him; and moved to quaſh it: Apprentice. 


; Eliz c. 4. 
„ > at. 


66, 68. Poſt 164. Id.-Raym. 1363. Caf. temp. W. 3. 27, Stra 1268. 


Vid. ante 85. ä 


” « —— 
——᷑ä—— — — — — — 5 
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Vide 2 Salk. 


491. 

1 Sid. 99. 
1 Salk. 67. 
1 Lev. 84. 
Ray. 65. 
Show. 76. 


3 Mod. 270. 
Ji Arni 
here, Surplu- 


ſage, &c. 


Vide 1 Salk. 


327. 


Clerk of a 
Market turn- 


ed out of Poſ- 


ſeſſion by 
Force. 


Cal. temp. 


W. 3. 403, 
546. 

Stra. 1154, 
1173, 1222. 


Raym. 1061, 


1472. 
1 Salk. 48, 
49, Cc. 

2 Salk. 699. 
Defendant, 


Author of the 


Obſ/ervator, 
appearing in 


Court upon his Recognizance. 


* 


1. Becauſe it was not a Matter inditable. 
2. In caſe it be indiſtable, there ſhould have been firſt. an appl. 
cation to a Juſtice of Peace, and after an Appeal to the Seflions 
and hen perhaps fo2 Diſobedience to (uch Ozders an Inditment 
would lie. 
3. It is laid to have been Vi & Armis, which is abſurd, it it being 
fo2 a J2onfeazance. 


Per Cur", Ik this had been the Caſe of a common Apprentice, an 
Indixment would not lie: Indeed kozmerly it has been held gene: 
rally, and by all the Judges in Pyne's Caſe, That the Juſtices could 
not compel a Man to take an Appꝛentice upon the Statute; but ſince 
the contrary Dpinion has pꝛevailed: And then when we allow them 
ſuch Power, of neceſſary Conſequence we muſt allow an Jndi#ment 
fo2 Diſobedience to their D2ders, either in not receiving, oz receiving, 
and after turning off, oꝛ not pꝛoviding fo? ſuch Appꝛentice. And tha 


an Ack ot Parliament pꝛeſcribes an eaſier Way of pꝛoceeding by Com: 


plaint, as is urged, yet that does not hinder an Indickment; and 
tho' the Vi & Armis in this Caſe be abſurd, yet it is only Surply: 
ſage, which will not vittate, and refuſed to quaſh it. 


Note; There is a late A# of King William's Time touching 
this Power of Juſtices. Vid. Stat. 8 & 9 W. z. cap. 36. And ſee 
the Caſes touching Apprentices in Carthew 56, 94. 162, 198, 231, 
366, &c. And Skinner 98, 108, 114, 579. 


Caly ver/us Hardy, Golſon & al Juſt Pacis of the 
Town of Ipfwich. 


ÞE Magiſtrates of the Town had a Mind to turn the Clerk 
of the Market out of his Place, and pꝛocured a fozcible En⸗ 
try to be made upon the Market-houſe to get the Poſſeſſion thereof 
from him; and the Juſtices of the Town being, as was ſuggeſted, 
in the Fation, would not inquire of the Fo2ce. | 


And here, per Holt, Ch. Juſt. Tf all the Juſtices of a Cozpozation 
are concerned in a Force, and will not inquire of it, the nert Juſtices 
of the County ſhall do it fo2 the denying to do it, is a Fozkeiture of 
their Eremption from the County: Andherea M andamus was grant- 
ed jointly and ſeverally to all the Juſtices of the Town, to inquire 


of the Fozce, fo? the Court would ſuppoſe them all guilty. 


Domina Regina ver/zs Tutchin. 


| E was the Autho? of a ſeditious Paper, called The Obſervator, 
and an Ozder of the Houſe of Commons againſt him fo2 ap- 
pꝛehending him; and likewiſe a Pꝛoclamation, with a Reward fo? ta- 
king him up; but he abſconded a long Time, but did not deſiſt from 
waiting on very ſcandalouſly on the Government: And now at lait he 
ſurrender d 


—_— 


— #, 


ſurrender'd himſelf to the Secretary ok State, who bound him to 
appear here the laſt Day of this Term, and to his Good Behaviour 
in the mean Time, and now an Jnfozmation befng filed againſt 
him, he by his Counſel pzayed Time to plead till next Term. 


Per Cur', Tf he had been ſummoned, and not appeared, but were 
bzought in upon the Capias, he muſt have pleaded inſtanter; but ap- ⸗ 
pearing upon his Recognizance, he ought to have convenient Time: Had conve- 
And now he muſt renew his Recognizance here, that is, give new len d 
Ball, 02 the ſame, if good, may enter into a new Recognizance ; fad ves 
and though we do record his Appearance now, and give him il G. 
Leave to go look fo2 Bail, pet if he don't come ſitting the Court, 
we may call him, and recozd his Default : And we cannot well | 
bind him to his Good Behaviour; fo2 it is not uſual, when we And was not 
proceed in ozder to convi a Man, to bind him to his Good Be⸗ — 4 — 
havfour fn the Interim. Vide poſt 268. Reſiduum. | 


viour. 
Gawdy verſus Pickerſdale. 


Rro2 of a Judgment againſt att Erectito2 in Rippon Court; What Errors 
Uerdi# gave the Plaintiff 3 I. Damages, 1. Colts, and 5 1. Judgment 


. 2 5 in 1 feri- 
105, de incremento: And Judgment, Quod Quer'. præd' ſummas at- ur Gore. 


tingent” tu 71. &c. de Bonis Teſtatoris, ac ſi de Bonis propriis of the will be al. 


lowed to be 
Defendant. —_ 


Per Cur', ue will not ſuffer them to amend any Erto2 in Know- vide 1 $a; 
ledge o: Skill by their Books of Minutes: pet we will allow 47. 50, 51, 
Amendments of Errozs in Fact in the Retozd by the Minute⸗⸗ 
Book, if it appear upon Examination to have been oziginally right 
in the Book, and not made fo2 that Putpoſe; 


And Holt, Ch. Juft. remembꝛed the Caſe of Sanderſon ver/us = 
Laniere; where in Erroz of a Judgment in the Court of Nor- 5 
thampton they would not ſuffer them to amend Præceptum fuit into Vide Hob: 
Præceptum eſt ; pet in the ſame Caſe there were but eleven Jury: '*7 


men named in the Reco2d, there being twelve in the Book, they 
ſuffered them to amend that. 


The Warden and Company of Sadlers of London verſus 
Jones : | 


At Nift prius, Coram Holt, Ch. 7uft. 


DEP bought Debt upon the Statute of « Jac. 1. c. 22. & Debt brought 
& ſect. 44. againſt the Defendant; Foz that being a Sadler, 5 Sale, 
he did make 500 Saddles unſufficiently and unſubſtantially, contra anſufficient, 
formam Stat", and ſo became indebted to them in the Fozkeiture. &* for we 


Upon Evidence, the Caſe was thus: Uſe of the 
Uu The voy. 
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Portugal Em 
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L_— 


1 


The King of Portugal's Envoy reſiding here, direcked the De⸗ 
fendant to make him 500 Saddles fo2 War, fo2 the Gſe of the 

King his Paſter, after the Pattern of a Saddle bzought fo? that 

_ Þurpoſe from Portugal; the Seat whereof was covered with Goat- 

Skin, and ſtuff'd on the Outſide with Straw: Tl: Dekendant 

makes ſome twenty Saddles in Jmitation of the Pattern, but 

covered the Seat with white Allom'd Sheep Skins; and inſtead 

of Straw, ſtuff'd them with Pap on the Outſide. The Company 

The Com- finding this Patter, applied to the Envoy, inkozming him of the 
pany con Cheat put upon him: Who thereupon countermanded the Deken⸗ 
— of a Dalit fo2 Come Cime, till he had examined and compared his 
Cheat, who TTJozk with the Pattern, and after ozdered him to go on, which 
ordered the he did: The Saddles were all made, as afozeſaid, paid fo2, and 
go on after ſent to Portugal; and this Aﬀon now b2ought fo2 the Penalty, 


examinins and Thece of the Company were disfranchiſed to be legal Evidence, 


Saddles. they declaring upon a Voire dire, that they had no Aſſurance of 
being received again: And the Queſtion was, 


Q. Whether 1. Whether allom'd Sheep-Skins were Leather within the Ad: 
Sheep Skins And it appears by Sect. 49. that it is if tann d oz tawed: And it 
be Leather APPpearing by Evidence, that there are two So2ts of tawing, one 
within the dp, Which leaves the Fur on; the other wet, which is done with 


a dn Salt and Allom; it was clear, Sheep-Skins allom'd were Lea- 


ſeems they ther within the At. 
Mext Queſtion, Ik it were p2oper fo2 the (iſe that it was put 
to by the Defendant? And if not, Whether imploping it imp2o- 
If it were im- perly, would b2ing the Defendant within the Mozds, Not Ny 


üs B95, tially and ſufficiently made up? Scct. 44. 


And as to this, Holt, Ch. Juſt. ſaid, That if the Jury would 
think it impꝛoper fo2 that Gſe, he would have the reſt found ſpect- 
ally; fo2 if theſe Mozds (as it was urged) were only applicable 
to the Making up and TWozkmanſhip, without Regard to the Ya- 
terials, that being p2ovided fo2 by other Clauſes in the Statute; 
he ſaſd, if a Sadler, &c. has bought good Leather accozding to 
the Statute: and ſuffer'd it to rot, and after wozk'd it up into 
Saddles, &c. he would be diſpuniſhed by that Conſtruftion. 

Meaning of 2. pe (aid, the Meaning of the Statute was to pꝛevent People's 

e being cheated by having ill Goods put upon them; and if this 

vent one to Rind of Sheep-Skins were not accoꝛding to the Statute, yet if 

buy and con- the Buper knew it, and were ſatisfted therewith, it would be no 

he pla. Crime; fo? the Statute did not deſign to take away any Man's 
Liberty of uſing what he pleaſed, that is, buying and contraiing 
(91 wot he —— : But the Jury found (02 the Defendant gene⸗ 
rally. | 


Neal 
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Neal ver/us Goulſton. 


\ EBT upon a Bond conditioned ko: Payment of Money, Debt upon a 
and therefoze to. be ſpecified in Taxation ode to the = 1 125. 
late At of Parliament. ation accord- 
as 
Per Holt, Ch. Juſt. upon Evidence, Ik the Certificate p2oduced © 
bear Oate in due Time, J will not doubt but that it was then My me. 
delivered, oz now, that it bears but a very late Date; yet if you © 
p2ove, that it was tared in due Time, it will ſuffice Oz laſtly, 
if it has not been tared in due Time, yet if you have a Talley Plainri fail. 
to p2oduce that you have paid the double Tar fo2 Penalty, it will 4 ib 
do: And the Plaintiff failing in all, was nonſuited. "i. 
And here Holt, Ch. Juff. put the Caſe, Jf Obligee had been be- 
yond Sea all the while; but reſolved nothing as to that. 


Osbourne ver /s Hoſier. 


EBT was upon a ſingle Bill fo2 Payment of 230 l. on De- _ Da agen 
mand; upon Non eſt Factum, one of the ſubſcribing Wit- % eren“ 
neſſes was pꝛoduced, and gave full Evidence of the Enſealing and pr = oduced as 
Delivery of the Bond. On the other Side was pꝛoduced a Per- {ens or. 
ſon of the ſame Name and Surname with the other ſubſcribing ua, Names, 
Witneſs; who acknowledged that the Hand was very like his, aud Verdi 
but it was not his; that he never knew either of the Parties, no2 1% Plaintiff 
the other Witneſs, no2 could the other TUitneſs ſay he was the 
Man; and both their Reputations being made good in P?2oof, 
Holt, 'Ch. Juſt. ozder'd them both to wzite their Mames, and 


thereupon left it to the Jury, who kound fo2 the Plaintif, 


Ind here, Holt, Ch. Juſt. ruled, That this being a ſingle Bill, 
it needed no Specification according to the late Statute, becauſe 
it did not carry Intereſt, yet directed the Jury to give Damages, 
viz. Intereſt : And where it was objefted it was payable on De⸗ 
mand, and no Damages oz Intereſt incurr'd till Demand, and ir 8 
none was p2oved; Holt, Ch. Juſt. ſaid, That could not have been!“ “ 
taken Advantage 'of upon Non eſt Factum, 02 any other collateral 
Iſſue, but ſhould have been pleaded. 


Domina Regina ver/us Carter. | Vide 5 Mod. 
25 349. 


E was indifed fo2 a wilkul and coꝛrupt Perjury; and the In⸗ Ladiement 


diäment reciting the Recozd of the Trial, at which it was 3 


ſuppoled the Perjury was committed, being a feignÞ Iſſue out of citing the Re- 


Clancy, did ſet fozth, That there happen'd a Diſcourſe between . 


3 | my feigned Iſſue 
| out of Chan- 
cer. 
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Perjury. my Loꝛd Wharton and Sir W. R, R. S. R. R. and J. S. concern: 
Vide 1 Salk. ing the Boundary of certain Lands; and my Lozd W. atfirm'd a. 
2 Salk, 51% to be a Boundary: The ſaid Sir W. R. R. S. and J. S. affirm'd, 
Sid. 106, that A. was not the Boundary. Uhereupon a Wager was laid, 
127,” and mutual Pzomilſes were made between the Lozd W. and them 
1 Vent. 182, the laid Sir W. R. R. S. R. R. and J. S. | 
„ And now at the Trial of the Indickment, this Uariance was aſſign'd 
Ggn'd be between the Reco2d they took upon them to recite and the Indickment, 
tween the That the Affirmation that A. was not a Boundary, was in the Re- 
rr cod laid to have been by Sir W. R. R. S. R. R. and I. S. whereas 
Inditment. the Indictment laid it to have been by Sir W. R. R. S. and J. 8. 
Vis tamen gmitting R. R. ſo this Recoꝛd now pꝛoduced in the Court was not 
ge the Recodd deſcribed in the Indickment, and leem'd a good Excep- 
Hob. 59. tion: Foz per Holt, Ch, Juſt, Jf you bzing an Aſſumpſit againſt 
3 1% two, and give Evidence only of an Aſſumpſit by one, you are gone, 
ro _- Raym. 74. 1 Keb. 531. 2 Salk. 660. Caſ. temp. W. 3. 139, 511. Caſ. temp. Mac. 194, 
195. Id. Raym. 257, 258, 259, 887, 889, 1221. 1 Wms. 568, 3 Wms. 196, 244, 311. Comyns 43. 
Stra. 921, 1230. : 


Another Uariance was, That in one of the Denominations of 
Lands in the Reco2d, it was Barnap, and in the Jndi#ment Bar- 
nep: Another Mod in the Recozd was Orientati, and in the In⸗ 
ditment Orientali; and all thete being in the Deſcription of the 
Reco, ſeem'd fatal. 
Record of the But another Fault pet grofſer was, That the Reco2d of the 
Trial not en. Trial at which the Perjury was alledged, was not enter'd up; ſo 


«4 Paal. it did not appear that ever there was a Trial. 


And Holt, Ch. Juſt. denied the Minutes of it fo2 Evidence, and 
quoted a Caſe where a rank Perjury had gone unpuniſhed fo? ever fo? 
that Omiſſion; fo2 that he ſaid was final, ſo as the Party could ne- 

1 Sid. 153, ver be tried thereon again: But in this Caſe he ſaid, That by reaſon 
154+ ok the other Exceptions, the Indictment being Inſufficient, they might 
indit him anew; fo2 an Acquittal upon a bad Indickment, would not be 
a Plea to a good one; whereas if the Inditment had been good, an 
Acquittal upon the laſt Fault had been peremptoꝛy: And here the Jn- 
dictment being bzought to Trial by the Oefendant, if he have made it 
up variant from what it is upon the Plea-Roll, an Acquittal upon it. 
will be void; and beſides, the Oefendant has fozfeited his Recogni- 
zZance, whereby he was obliged to bzing down the JndiXment to Trial. 


©: T«o1odi- And whereas here were two Jnditments againſt the Defendant, and 


ments, ad he had bzought them down both, and put them into Court, he now, 

wn. ant to b2ing which he pleaſed on firſt, withdzew one of them. 

Defendant Holt, Ch. Juſt. oꝛdered him to put it in again; and it was in- 

denne ſiſted on, that the Queen had her Election to bzing on which of 

1 her Cauſes ſhe pleaſed, and therefoze they would bzing that on 
firſt which the Oefendant would have come on laſt. 


But per Holt, Ch. Juſt. It is true, the Queen has that Eleftion 
where ſhe bzings on her Cauſes her ſelf, but here the Dekendant 
brings it on, and he is to do the firſt Ac, and therekoꝛe has his Eleftion; 
but if you will enter a Non pros. upon that which they deſire to bzing 
on, you thereby inkozce them to bzing on the other; but to 1 — — 

0 - 


A i. N 
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Controverſy, the Defendant having put in that which 5 deu pꝛe⸗ 
fer firſt, it was firſt called. 
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Note; Another Erteptlon wag, that the Reco2d ok the mal 
Trial began, Memorand' quod apud W. coram Domina Regina & Jo- 
hanne Holt Milite, Capitali Juſtic', &c. & Sociis ſuis, &c. Whereas there 
is no Court fo ſtyled, but it ought to be coram Domina Regina only. 


Muriel * Tracy, Jenkins, Chamberlain, Wn... wal +y 
and Cornwaill. Pat 17,186 
T was an Atfon upon the Caſe in Nature of a Conſpiracy, where- 1 
in the {Plaintiff declared, that the Defendants, per Conſpiratio- * 
nem inter eos habitam to ver and oppꝛeſs him, did (prætextu cujuſdam — 2 1 
Warranti from Sir S. Lovell, Recozder of London, wherein ther Ld. Raym. 
Plaintiff was charged by Path of one Aſhby to have aſſaulted the! 1515 
ſaid Aſhby on the Highway, with Intent to rob and murder him) arreſt in L. & Kg A5. 
him the Plaintiff, and carry him befoze Chamberlain, a Juſtice ol Vide 1 Salk. 
Peace, who, ex perſuaſione of Tracy, refuſed to bail him, tho good ; Je. Y 
Bail were tendered; and lo Chamberlain committed him to the Pꝛi⸗ 105 
ſon of the Gatehouſe, where ſuch and ſuch Sums of Money were ex- and. 128, 
tozted from him, and not laid in the whole Declaration that it was 4 14, 15. 
without probable Cauſe. 7 5 5 Co. 56, 57 


Upon Evidence befoze Holt, Ch. J. it appeared, That eight Years 2 Mod * 
ago Muriell being a Sentleman's Servant, and riding one Dap skinner 44. 
abzoad, had fallen out with Aſhby on the Road, and being in Dytnk, Page. 7 
was ſoundly beat by him; notwithſtanding which, Aſhby took out 
immediately a Juſtice's Warrant againſt Muriell fo2 an Aſſault and 
Battery, but nothing moze was done upon ft. Six Years after, 
ſome Difference ariſing between Muriell, Tracy and Jenkins, here in 
London, Jenkins goes Down to Suffolk, and at the Perſwaſion of Corn- - 
waill, prevails with Aſhby to come up to London, to make the Dath 
abovementioned againſt Muriell, which he did befoze the Recozder, 
(whereupon the Warrant was granted) and had a Guinea from 
K fo2 his Pains, Mow a T welvemonth after Tracy heing him⸗ 
elf a Juſtice of Peace, employs the Under: keeper of the Gatchouſe, 
and others, to take up Muriell, and to carry him befoze Juſtice Cham- 
berlain, and ſend him Moꝛd as ſoon as they took him, which accozv- 
ingly was done. And Tracy infouned Chamberlain that he had adviſed 

ith the Recozder and other Lawyers about the Dffence charged upon 
Muriell, and that they were of Opinion it was not bailable; whereas 
in Truth he never did ask the Queſtion : Mhereupon Chamberlain 
refuſed Bail, and committed him. Tracy follows him to Gaol, and 
direts the Gaoler to uſe him ſeverely, and to iron him. 


Holt, Ch. Juſt. As to Chamberlain, he was to blame fo2 his Jgno- 
rance, but no Reaſon to find him guilty upon this Evidence; but fo2 
the reſt, the Circumſtances of the Evidence ſhew it to be all one 
Chain of Malice; and if the Declatation were good, the Evidence 
would maintain it. 

X x 2 
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But Exceptions taken to the Declaration were: 1. That it re⸗ 
cited a Warrant variant from that on which Plaintiff was arreſted, 
. fo2 the Recital was abſolute and poſitive that the Dath was, that the 
Plaintiff had aſſaulted Aſhby with Jntent to rob and kill him; but 
the Warrant was with Intent, &c. as he believes. But no great 
Deed was had to that Dbjettion : but Holt, Ch. Juſt. faid; it ſhould 
be ſaved to them. E F117 rs. | 

2. Exception was, That the Declaration ſuppoſed theArreſt to be 
without a legal Warrant; fo2 it was, that Prætextu cujuſdam War- 
ranti, and Prætexu was the lame as Colore, and that muſt be taken 
as if no Warrant had been: But that was over-ruled; fo there be⸗ 
ing an ill Uſe made of this Warrant, tho' it were legal, ſure that 
were Prætextu of a CUarrant. 

3. If it be taken to be a legal Marrant, there can be no Conſpiracy 
in taking up one by a legal TUarrant, eſpecially it not being laid that 
the Marrant was taken out without pꝛobable Caule. 


—— —-— 


And upon this Exception Holt, Ch. Juſt. willed them to withdꝛaw 
Vide 1 Vent. a Jurxog, fo2 he held the Declaration {ll fo2 not alledging to have been 
86. Without probable Cauſe: And to this the Parties conſented, 


Note here per Holt, Ch. J. This being Caſe in Nature of a Con⸗ 
(piracy, all might be acquitted to one, and he found guilty, Vide 
N. B. 277. A. 278. K. 2 Saund. 230, 1 Vent. 12, 18, Tins & Lib. Ante 
16. 1 Cro. 239. 


| Oliviers verſus TIER 


1 Rover fo2 14 Lemon-Trees, and the Statute of Limitations 
mou ang pleaded. On Evidence at Niſi Prius, coram Holt, Ch. J. it ap- 


ſland ina peured, the Plaintiff obtained Leave from my Lo2d Brudenell above 

end, car- 6Pears befoe to have the Trees ſtand in his Garden at Twittenham, 

Ld. Raym. AND that his Lo2dſhip's Gardener might take Care of them. After my 

276. L.o2d ſold his Garden, with all his Trees therein, to my Lo2d Port- 
land, who after ſold the Garden, and whatever he had from my Loꝛd 
Brudenell, to the Dekendant, and a Demand and Refuſal within fix 
Pears p2oved upon the Defendant. 

here it was objefted, 1. That the Gardener who received the Trees 
firſt from the Plaintiff, and continued Gardener all along, and looked 
after and reared the Trees, could not be a Witneſs ; fo2 that he, in 
caſe he pꝛoved a Title in the Plaintiff, would thereby intitle himſelf 
to an Action fo2 his Labour and Skill employed in rearing up the 
— ns þ whereas if it went fo2 the Defendant, he was to have no- 
thing. 

But this was over-ruled by Holt, Ch. J. 1. Becauſe if the Garde: 
ner took Care of them as my Lozd Brudenell 8 Servant, he was to 
have nothing fo2 his Pains from the Defendant. 

2. Ik my Loꝛd only gave the Gardener Leave to do it fo2 the Plain- 
tiff er" Garvener then was fo far the Plainti's Servant, 1 4 

ne 


- — — — ä — a 
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never was doubted but a Servant was a good Witneſs koz his Ma⸗ 


ſter. tA on So Bipry 1 | 
be alſo held, that theſe Trees being in Boxes, and ſeparate from Thar eee 


the Fteehold, could not paſs by the G2zant of the Garden, hoz by the Trees coold | 


77102d$ [all his Trees therein;] fo2 they were not his Trees, that is n. Einl. 


my Lo2D Brudenell's. Map, it would be hard to compꝛehend them by 
Conſtrution within the G2ant, if the Mozds had heen [all the Trees 
in the Garden, | without there were a Schedule of the Trees in- 
tended to paſs, and the Plaintiff's Trees mentioned therein. But 
he agreed, if they had been conveyed by my Loꝛd Brudenell's Gꝛant, 
that had been a Converſion, and being above fir Yeats, the Tae 
would be againſt the Plaintiff | Sd 

And beſides that, the G2ant of the Garden was a Determination 
of the Licence given to the Plaintiff, and that the Gzantee might 
diſtrain the Trees Damage kfealant; but he having not done lo, but 
ſuffered them to continue, was fo far from a Converſion, that it was 
Evidence of a Licence by him; And he ſaid, That by Gzant of all a Note. 
Man's Trees, Apple-Trees would not paſs. Q. % : 

And Plaintiff had Uervit. | 


Robiſon verſes Goſnold: 13611435 11:12 5'Sallk. 319. 
A vusband diſcovering his Mike to be a very lewd Wothan, goes 118. 1% 
away from her, and ſhe, after having lived ſeveral Years with » Lev. 4. 47. 

an Adulterer, was received into the Plaintiff's Þouſe, ,who'enter- | _ 4%: 
tained her as the Þusband's Wife. And this Acton being an Indebi- 1 Mea. . 
tatus Aſſumpſit againſt the husband foꝛ lodging and dieting the Mike, Keb 59, 80, 
Holt, Ch. J. at Niſi prius, held, Chat let the Woman be ever ſo-vt- 3. 
tions, yet, while Che will cohabit with the Þusband, he is bound to 18d. 109,425. 
provide Neceſſaries foz her, and is liable to Action of ſuch as furniſh Hamid e 
her with them, fo2 his Bargain was to take her for better for worſe. Plaintiff enter. 


In like Manner it is if the Þugband turns his Wife away fo2 her tains ber, and 


Wickedneſs, he remains till cbargeable ko: her Neceſſaries. But don gan 


if the Mike leaves her Husband, they that truſt her after it is noto- Husbard for 

tious that ſhe has left him, do it at their Peril, and ſhall not there- ses and 

upon charge the Þugsband. Ante 147. © Vidoalie 147. 
And he ſeemed to be of Opinion, That if a Mike had run away L4: Raym. 


from her Yusband, and contrated Debts, and after the Yusband Ep. w. 


received her, oꝛ came after her, and laid with her but fo2 a Might, z. 244; 245, 
that would make him lfable to the Debts. Like the Caſe where a 37-53: 
Wife elopes with an Adulterer, tho' ſhe thereby fozfeits her Dower, 4 241. 
vet if the Husband will of his own Acco2d receive her again, ſhe ſhall wk Rep. 
| have her Dower again. | 1 Wins. 48, 
| 483. 

3 Wms. 269, 273. Stra. 647, 706, 875, 1122, 1214. 


Domina 
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Carth. 280, 
491+ 


Caſeupon mu- 
' tual Promiſes 
of Marriage, 
and no Evi- 
dence of her 
expreſs Pro- 
mile. 

Vi. 1 Salk. 24. 
2 Salk. 437, 
438, 553- 
Antea 156. 

3 Lev. 65. 
5 Mod. 461. 
Ld. Raym. 
397. 

Caſ. temp. 
W. 3. 214. 
Stra. 93 8. 


who all concurred in Opinton with the Chief Baron. See and Note 


miſe on her Side. And he remembered a Caſe in which he had been 
a Connſel in my Loꝛd Chief Baron Montagu's Time, where it had 


r 
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Poſt 180. S. C. Domina Regina ver ſus Coteſworth. 
Spitting in the Pvitment was fo2 Battery upon Dottoz R. and the Evidence wa; 
Face,abattery. I That the Defendant did ſpit in his Face. | 
1 5 Per Holt, Ch. J. It fs a Batter. 
* And per ipſum. Tho one cannot juſtify a Battery by ſon Aſſaul. 
Entries 2:0. demeſne, by pleading it to an Inditment, yet he may give it in Evi 


dence upon a Not guilty, and he may be thereupon acquitted, 


Hutton verſus Manſell. 


CC was bzought, laying mutual Pꝛomiſes of Marriage between 
Plaintiff and Defendant, and Beach in the Man, the Defer: 


dant. Upon Evidence, expzeſs Pꝛomiſe was p2oved upon the Yay, 
but none on the Woman's Side. | = 


Per Holt, Ch. J. If there be an expꝛeſs Pꝛomiſe by the Man, and 
that it appear the Moman countenanced it, and by her Actions at that 
Time behaved her ſelf ſo as if ſhe agreed to the Matter, tho' there 
be no aſtual Pꝛomiſe, yet that (hall be ſuffictent Evidence of a Pꝛo⸗ 


been ſo ruled upon Evidence againſt his Client, and being diſſatil⸗ 
fied then therewith, he put the Caſe to eminent Men of thoſe Times, 


the Caſe of Harriſon and Cage in Carthew's Reports 467. 


DE 


DE | | 
Ter mino Janctæ Trin. e | 
Anno 3 Anne, in B. R. 


- * * _ 
o — * 1 » ” 
a * 8 * 2 — 


Coram Holt, Chief Juſtice, = | 
Powell, 5 | 

POWYS, | Juſtices. 

: Gould, 1 


Genner verſus Sparks. 
| 
| 


ENNER was a Bailiff, and having a Watrant fo2 Sparks, i Salle. 49. | 
came to his Houſe, and finding him in the Yard, told him 1 . | 
he had a Warrant fo2 him, and pzonounced the Wo2d of Bali pro. | 

Arreſt, but did not lay his Hants on him: Mhereupon nounced anar- | 
Sparks ſnatched up a Pitch-fozk, and kept off the Bafliff, thzeatning — aaron 

to kill him ik he came nigher; and thus retreated into his Douſe, the Party ; b 
and ſhut the Doo againſt the Bailiff, Upon all this appearing on ante 90, 96. | 


Affidavit, Conyers moved fo2 an Attachment upon the Matter againſt , Mod e i 


Sparks, ſuppoſing this to be a Reſcous, o2 at leaſt a great Contempt co. 
of the Queen's Writ. 


laid Hands on the Defendant , fo2 his ſhewing the Warrant, and a %*® 
Ponouncing the Moꝛd Arreſt, without touching him, was no moze Ante 141. 
an Arreſt than it would be one if a Bailiff ſees a Man look out at a Foftz:o, 211. 
Window a Pair of Stairs o2 two high, and tells him he has a Writ 
fo2 him, and ſays, that he does arreſt him; and therekoꝛe in ſuch Caſes 
the Bailiff cannot bzeak the Youſe to come at the Perſon, as he 
could lawkully do if he had been his Pziſoner, and had eſcaped into 
a Houle from him. But it was agreed, It here he had but touched Farcſl. 8. 
the Defendant even with the End of his Finger, 'it had been an Ar- 
teſt, and he might have bꝛoke the Þouſe after to ſeize upon him, and 
an Attachmeut might go fo2 the Reſcous: As if a Bailiff have a 
Warrant againſt a Perſon _ is in a Houſe, and lays Þand 1 * 

y m 


And per totam Cur', here was no Arreff, the Balliff having not ?- Cur, it: | 
| 
| 


— 
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him thzough the Mindow, he may after bꝛeak the Youſe to come to 
him. It was likewiſe agreed, That the Batliff had the P2oteffon of 

the Law; and therefo2e if he had ventured on here, and had been 
killed by the Defendant, it had been Murder in him; oz if the De: 
fendant had beat o2 hurt him, he might have his Aﬀion : Oz in this 
Caſe, if the Defendant were within Reach of the Batlfff when he 
pointed the Pitch⸗foꝛk at him, he might have his Aﬀton of Aſſault 


againſt him; ſo if he had pꝛeſented a Gun at him at ſuch a Diſtance 
as the Shot would reach him. 


Zan. And per Cur, the Motion was dentev. 
2 | Burnaby verſus Sanderfon. 
Error aſſigned 


for Want of an [_"RRMOR of a Judgment in the Common Pleas, and Nant of an 

* N P Oziginal aligned fo2 Erro2, the Defendant comes in ad audiend' 

266. Errores gratis, alledges Diminution, and has a Certiorari : Where: 

vid. poſt 206, Upon a variant Oziginal is certified; at the Day given he comes a- 

2 32 gain, and ſuggeſts a right Oꝛiginal of ſuch a Term, and pꝛays a new 
© Certiorari to certify that, and pleads In nullo eſt Erratum. / 


_ Of Eertiora- And all this Fact appearing on the Repozt of the Daſter, per Holt, 
See Skinner Ch. J. The Dekendant is right in Point of Law; fo2 ſuppoſe the Re: 
419 to 422. £02D below be of Eaſter Term, and after Judgment, Mrit of Erro? is 
% . 144 b20ught here, and Want of Oziginal, oꝛ Uariance in the Dziginal be 
„  aflignedfo2 Erroz, and the Defendant alledges Diminution, the Cer- 
tiorari there is only to the Cuſtos Brevium to certify an O2iginal of 

Eaſter Term, viz. the Term of which the Placita are; and if he either 

certify that there is none, oz certifies a wzong Oꝛiginal, the Defen- 

dant in Erroz, befo2e In nullo eſt Errat' pleaded, may ſuggeſt that 

there is an Oziginal of another Term, viz. of Hill. Mich. oz other 

Term; and there ſhall go two Certiorari's, one to the Cuſtos Brevium 

to certify that Oziginal, and another to the Chief Juſtice to certify 

an Entry of the Continuances: And this has been carried further; 

fo2 if the Cuſtos Brevium return a w2ong Oziginal, oz a variant one 

on the firſt Certiorari, of the Term of which the Placita are, he may 

ſuggeſt that there is a right Oziginal even of that very Term, and 

have a new Certiorari: And when both Oziginals are bekoze the 

Court, they will intend that to be the right Oziginal which agrees 

with the Declaration; to which all the reſt agreed: But becauſe in 

Point of P2afice there ought to have been Notice to the Plaintiff of 

this Suggeſtion, and the new Certiorari ought to be filed in the Of- 

fice which was not done here, ſo that the Judgment by that Irregu⸗ 

larity was affirmed, ſooner than otherwfſe it could have been, the 

Court did diſcharge the Rule fo2 Affirmance of the Judgment, and 

directed the Dekendant to p2oceed regularly: So he was fo2ced to 


move to have it read as a Reco2d again, and have it made a Con- 
ſilium fo2 to come regularly on. 


udgme 
— And the Judgment after was affirmed per tot' Cur”. 
5 | 4 omina 


1th 2 1 c at. th — 
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Domina Regina ver/#s Criſp. 


T_TE was indied, Foz that there being an Account ſtated between Poo >a 
J him and A. whereby he was indebted in ſuch a Sum to A. which count after it 
Account he ſigned, and that he got it into his Hands per falſas & ſi- S. ***!e4- 


niſtras Inſinuationes, and Vi & Armis toze it contra Pacem, &c. Set 2 Sale 


| : ments. 
Caſ. temp. W. 3. 413, 255, 4543 502, 504, 602. Stra. 59g. 


And Eyres moved to quaſh it: 1. Berauſe it was a pꝛivate Offence 
not indiftable. 


2. Secaulſe it did not ſhew whoſe the P2operty of the Paper was; Tees s 


but the Court denied the Motion, fo2 it was a Treſpaſs now ab La. km 
initio. | 366. 


3. The Pꝛoperty is his, who was intitled to the Debt on the Ac⸗ 
count; and they bid him try it, oꝛ demur at his Peril. Where Ac- 1 Salk. 9. 
count will not lye but Treſpaſs, ſee Carthew 89. 


Per Cur', One may file a Bill againſt an Attoney any Day within When a Bin 


the Term; and if there be four Days of the Term to come, one may made es 
ſerve Rules upon it that Term: But ik the Declaration be in Eaſter Aae. 


Vacation, which is indeed a Declaration of Eaſter Term, the Defen- Ante 106. 
dant ſhall have four Days in Trinity Term to plead, and one is not ct uuf W. 
confined to four Days to plead in Abatement, but he has the whole 3. 504, 522. 


Term of which the Declaration is delivered; but ik he has four Days © temp. 


in the Term of which the Declaration is, he ſhall not plead in Abate: . od. car 
ment the nert Term. Vide 2 Salk. 515, 517, 519. 1 Salk. 1. Lut. 24. . 


tra. 1192, 


| $33, $32. 
Time to plead 
verſus Croket. in Abltement. 


RR lf 


N Afſumpſit lafd in Staffordſhire, and the Declaration of Eaſter 2 Salk. 669. 
Term: And Chetham moved to change the Venue into London 3; © 


upon the common Affidavit ; but had no Affidavit, as the uſual Courſe — 3 
is, of the Time of which the Declaration was delivered. be tbe 
the Declara- 


And per Holt, Ch. Juſt. The Reaſon of that Courſe is, ko; that if dn, &« 
the Action were laid in London o2 Middleſex, perhaps by the Rules 
of the Court the Plaintiff ſhould have a Plea to enter; and therefo2e 
it is neceſſary to ſatisfy the Court that the Declaration was not deli- 
vered ſo long ago as that the Plaintiff could be intitled to a Plea to 
enter, to obtain the Change of the Venue: But this being a Coun⸗ 
try Cauſe, and the Declaration of Eaſter Term, in which Caſe, tho' 
it were delivered the firſt Day of the Term, he could not have a Plea 
to enter, he thought this out of the Reaſon of the Rule, and there- 
keze an Affidavit unneceſſary; but here, becauſe if the Action were laid 
in London, there muſt be fifteen Days between Teſte and Return of 
P2oceſs : So the Plaintiff could have no Trial till Michaelmas Term, __ 2 
the Court held him up to the Rule, 8 
- atcs 


Eat” 


_ 
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128 75+ Oates verſus Bromhill. Paſch. 3 Annz. 
Vide antea | 
7 "SE Þ E Caſe coming on in the Paper this Term, Brotherick in- 
22 ſiſted very much, that the Condition in the Submiſſion, So ag 
'-_ the ſafſd Award be made, and ready to be delivered, and given up to 
the ſaid Parties, oz ſuch of them as ſhould deſire it, were of ſome 
Ude, and put in fo? ſome Purpoſe, and muſt be intended of another 
ol. That the Oclivery than the bare pꝛonouncing of the Award: And pet ik, ac⸗ 


Words intend. CO2DINg to Dyer, ready to be delivered, be only to be pꝛonounced oz 
ed more than Declared by an Oꝛal Delivery, the adding thoſe Moꝛzds in the Condi- 
nomeing and tion would ſignify nothing; fo2 then, as ſoon as it is made by the ar. 
the Parol A- bitrato2s, it is ready to be declared 02 pꝛonounced by them; and he 
ward, as here, jinſiſted on the Caſe of Wood and Ardiſt in the Common Pleas, 'Trin' 
nn eur. 10 Annæ, where the Condition of the Submiſſion was in the very 
ſame Ulozds as here, and a Parol Award ſet out as here, and ad. 
judged on Demurrer to be ill per tot' Cur', notwithſtanding the Caſe 
in Dyer had been urged; the Repo2t of which Caſe he had from Tracy 
T% one of the Judges of the Court, and the Roll whereof he had peruſed, 
MA Another Patter he inſiſted on was, That the Averment was, that 
reach to bedeli- the Award was ready to be delivered to them both, without ſaying 
»ercdto beth, [and either of them 3 fo2 it map be, the Arbitratozs were ready ta 
Id. Raym. Declare it to both of them if they had come together, but not to one 
115,247,533- Of them: he allo objeted, That in the Award ſet out it was oꝛdered, 
that præfat. A. (fo2 the Purpoſe) one of the Parties, ſolveret præfat. 
B. the other Party, præd Summam of 101. and there was no Sum 
of 101. mentioned bekoze. : 


Per Cur, A But per tot' Cur, Upon great Conſideration, notwithſtanding the 
enable ef lald late Caſe in the Common Pleas, a Parol Award is capable of a 
Delivery, and Delivery, viz. a Declaration of it to the Partles, oz either of them, 
how. if they deſire it ; and that being ſo, as ſoon as the Arbitrato2s have 
agreed on the Award, it is ready to be delivered, and the Readineſs 
of Delivery needed not to have been averred, becauſe the Alledging an 
Award made impo2ts it; noz is the Condition in the Submiſton there⸗ 
foe vain, fo2 if after the Award made, the Parties, o2 either of them, 
had come and asked the Arbitratozs what Award they had made, and 
they had refuſed to tell, then he might plead that it was not ready to 
be delivered, ſhewing that Matter: So perhaps, if the Arbitrato2s had 
died in ſo ſhoꝛt a Time after the Award made, as the Party could not 
have convenient Time to ask them; fo? the Intent of the Condition 
was, That the Parties ſhould have Notice of the Award; and it is not 
farol award effential to a Parol Award, that it ſhould be notified to both Parties. 
be notified to And às to the præd' Summam, tho'it was agreed præd' could not with- 
both Parties. Ott a Tautology be applied to B. the Party, becauſe of the Con 
præfat. befoze given him; yet becauſe in Senſe it could not be applied 
to Summam, there being no Sum mentioned bekoze, they all agreed, 
that they would make a Comma after præd' and ſo join it to the mk: 

ra 


„ „ * 


Term. S. Trin. 3 Anne, in B. R. 


9 * _— F * 


rather than luffer it to go to Summam to vittate the Award; and 
where a prædꝰ may refer in good Senle to either of two Antecedents, 
there it may vitiate, becauſe of Incertainty; but where it has but 
one thing to refer to, and joining it to that would matze it Mon⸗ 
ſenſe, it hall be rejected as idle. Vid. 2 Vent. 242. 3 Bulſt. 311. 


Return filed there could not be a Procedendo; they anlwered, 


1. That true it is, a Reco2d once filed in that Court ſhall never 
be ſent back; but that is to be underſtood in another Term, but in 
the ſame Term it comes in it may. 1 Lev. 93. 1 Roll. Rep. 85. 


be ſent back the ſame Term; yet this being a Return of an Habeas 
Corpus, which removes not the Reco2d, no2 any of the Pꝛoceedings 
below, but only certifies a Þiſtozy oz Tenoz of the Recozd, the 
tiling thereof cannot hinder the Court from awarding a Proceden- 
do to enable them to p2oceed below. x Keb. 170. And if the 
Plaintiff would p2oceed here above, he muſt begin de novo with a 
new Bill againſt him in cuſtodia Mareſchalli. 


ISS 
Holt, Ch. Juſt. The Pꝛactice has always been in this Court to 
award a Procedendo without filing the Return; but the Queſtion is, 
_ Whether the filing the Return will be a Þind2ance to our granting 
a Procedendo? It is true, by Habeas Corpus all Pꝛoceedings below 


Cauſe of Detainer upon the Return; and if they had pꝛoceeded below 
in the mean time it would be all vold, and coram non Judice; fa 
that it will be neceſſary to award a Procedendo to unty their Þands 
below: But why we may not grant a Procedendo after the Return 
filed, J cannot ſee, ko; there is a Difference in this Reſpeit between 


Reco it ſelf here as we have upon a Certiorari: And where a Re- 

coꝛd is removed hither, and filed here, it ſhall never be ſent back, not 

even in the lame Term in any Caſe whatever, except in Caſe of Fe- 

lony; And that by the Stattite "go H. 8. c. 6. whereby-if one ""_ 
'E Z | "he Ss 


2. Though it were true, that a Reco2d once filed here could not 


_ are ſuſpended till the Court has determined of the Right of the 


Habeas Corpus and Certiorari ; upon Habeas Corpus we have not the 


pro Quer. 


Fazakerly verſus Baldoe: 1 % Salk. 341, 
i 1 352. 8. C. 


ON a Return ok an Habeas Corpus from London, a By. Tn. 


Law was ſet foꝛth, laying a certain Penalty upon any Freeman Vice ae 
that ſhould ſell Goods uſually ſold by Weight not having weighed pcs an Hes 
them by the City-Beam, grounded upon ſuch a Cuſtom in London. 2 a By 


w of Lon- 


Et per tot. Cur”, Jud: pro Quer: | : Judgment 


don is 


And now Parker and Eyre moved to have the Return filed, foꝛ that bor Fr 
without it were filed the Oefendant could not bzing an Aﬀfon of 8 8 
Falſe Return, and then there would be no Way to controvert the cin, "uy 
Being of ſuch a Cuſtom, ſo they might return what Cuſtom they S 


pleaſed,” falſo & impune: And as to the objeiting, That after the 70, 


Raym. 


” 

/ 
MY _ — A _—_ —_—_ _— 
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his Indickment fo? Felony up hither, we may remand him back after 
it is filed, tothe County where it is to be tried by the Judges of Jayt: 
Delivery there: Jf we grant an Habeas Corpus to being up a Pꝛi⸗ 
ſoner charged criminally from Newgate, and the Return is filed; pet 
{f we adjudge the Return good, we remand the Pꝛiſoner, and the Ju- 
risdiction of the Judges of Jayl-Delivery, which is ſuſpended by the 
Habeas Corpus, is revived by the remanding him back: But upon 
Writ of Erroz of a Fine, the very Fine is never certified hither, 
but only a Tranſcript of it; and if the Court adjudge it erroneous, 
they ſend a Certiorari to the Chtrographer to certify the Fine it ſelf, 
and it is actually cancelled here: And after they had taken Time tg 
conſider, per Cur. it was filed, and a Procedendo awarded, 


7 eg . Domina Regina verſus F oxby. 

Poſt 213, 

V. Back ÞE was conviced by the Juſtices of Peace at their Quarter: 
Caſes 287. Seſſtons at Maidſton, upon an Indiͤment fo2 being a common 


Stra. 849, Sdold, and Judgment that the ſhould be ducked: TWhereupon the 
_ e bzought a Writ of Erroz, having obtained a Warrant fo2 that Pur» 
bring Writs poſe from the Attozney General; and hereupon the Sheriff let her go 


ab at large, there being no Fine oz Impziſonment in the Judgment. 


upon Indict- | 
| — againſt Per Cur", She muſt aſſign Erroz in Perſon; and the moſt uſual 


Sold. b , Map of bꝛinging Writs of Erroz of Judgment upon Jnditments, 
Ante 11. is to remove the Reco2d into the Crown- Office bp Certiorari, and 
Poſt 213, then b2ing a Uirit of Erto2 coram nobis; but one may direfly re- 
£29 * move it by Writ of Erroz, and either Way was good, but after 
1 Salk. 149. Crit of Erro2 the Courſe is to ſerve a Rule in the Office to al⸗ 
: Vent. 53. ſign Erro2; and if they fail, to have a peremptozy Rule, whlch 
So in cafe of mut be upon Motion, and upon Default in that, to nonſuit them 


Error from 


7aad, Upon the Writ of Erroz, and award Execution. 


Vide ante 30, Domina Regina verſus Tracy. 

bw. 4 8 . 

M. wo be ar E was again indicked, fo2 that he, together with Taylor and 
re an 


committed to Jeoffreys, with Intent to oppzeſs Muriell, falſo, nequiter, &c. 
Gaol, laid in did at the Pariſh of St. Giles in Com. Middleſex, get Muriell arrefted, 
Irons, and hy Pꝛetext of a certain Clarrant from the Recozder of London, re- 
— citing the Subſtance thereof, as befoze; and that after he was ar- 
from him. keſted, they bꝛought him befoze Jufffce Chamberlaine, in the Pariſh of 
Vide ante 90. St, Margaret's in the ſaid County; and that Tracy did there, with far- 
ther Intent to oppzels him, falfly, malicioufly, &c. perſwade the ſaid 

Juſt. Chamberlaine to refuſe Bail fo2 him, though ſufficient Batl were 

then tendered to him, and pꝛocured him to refuſe the ſaid Bail, and to 

commit him to Japl, and avers the Befuſal of Bail and Commit- 

ment; and likewiſe that Tracy did perſwade and pꝛocure Taylor and 

Jeoftreys to lay him in Irons, and uſe him ſeverely; and that they did 

thꝛeaten to Jron him, and by that Means erto2ted 5 l. from * * 

I . aving 
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having enter 'd into a Recogntzance to try this Jnditment, the 
Venire was made from the Pariſh of St. Giles only, and after 


Gerdiſt and Convicion, it was held a Pil⸗trial; fo2 here being A Mic wil. 


ſeveral Facts arſſing in ſeveral Pariſhes, the Venue ought to come 
from both, and ſo Judgment could not be given upon the Indick⸗ 
ment. But the Court held that he had fozfeited his Recogni⸗ 
zance, foz he had not tried the Jndiftment, fo2 it muft be a Trial 
with Effect on which the Court may pzoceed to Judgment; koz if 
we do not eſtreat the Recognizance, every Defendant will wilfully 
make Faults, ſo that they ſhall always go unpuniſhed, and we 
may award a Scire fac upon the Recognizance here in this Court, 
und determine it our ſelves, oz have it eſtreated into the Exche- 


Vide ante 
142 


A new / en 


quer. And a new Ven fac was directed, and the Defendant kozced , and a 


to give a nem Recogitzance, oz he muſt have gone to Japl. 

Note; Here it was ſaid, That it being a Fat in Middleſex, the 
Ven' might be made returnable de die in diem, and it being quach'd, 
they might date the new Ven' on the Day of Return of iſ; and 
being again convicted upon a new Ven', it was now moved in Ar- 
reſt of Judgment by Eyre, that here was no Offence in the Jnvi- 


new Recog- 
nizance, 


ment: 1. The taking a Man up by Uirtue of a lawful Warrant oz. That 


. \ 


is lawful, and cannot be malicioufly, oz with fl Intent, and „ r. 
quoted x Cro. 608. And the other Part, viz. perſwading Cham- 1nd 


berlaine to refuſe Bail, was only his Opinion, which though falſe, 
yet not puniſhable: And as to the Extoztion in Jayl, it did not 
appear to have been by his Diredtion. 


ament; 


But per Cur', Ik a Man gets another wꝛongkully put in Jayl, and 


there the Keeper ertozts Money from him, he that wꝛongkully put 
him in, is guilty of the Oppꝛeſſion of taking the Money. If a Man 
kalſly impꝛiſons J. S. and the Jaylo2 detains him till he pays ſo much 
Monep, he ſhall have his Action of Falſe Impziſonment, and taking 
ſo much Boney from him, again ſich Perſon: So here, though the 
Warrant be legal, yet if one, with Intent to oppzeſs a Man, gets 
him taken up by this Warrant, and follows him to a Juſtice of Peace 
to hinder his being bailed, it is illegal; and it is illegal to uſe a law- 
ful Means for Oppreſſion ; and it is an Dffence in a Juffice of Peace 
to refule Bail in caſe of a common Misdemeanoz; and it ſuffices to 
lay in the Indickment, That fufficient Bail was tender d; without ſay- 
ing, That the Party knew them to be ſaſſicient : And here it was ſaid, 
that Tracy did perſwade Chamberlaine to commit him, and that he 
did commit, without ſaying, that it was ſuper inde; pet held well. 

And per Holt, Ch. Juſt. Ik one be taken by a P2oceſs from Seſ- 


long to the Sheriff, he muſt give Bail⸗Bond accoding to the xtogern Pac. 
Statute of H. 6. and where-ever one may be taken up by Warrant tice of taking 


of one Juſtice, any one Juſtice may bail; fo2zmerly indeed none could 5 2 


be fore Iadict- 


be taken up fo2 a Misdemeanoz 'till Indictment found, but now ment Pound. 


the Prattice over all England is otherwiſe. 


And per Hale, That P2aftice is become a Law, and Juſtices of 5 Mod. 8. 


Peace eo ipſo map bind to Peace, and over to Seflions, foz any 


Breach of Peace befoze an Indläment found. 
| Domina 


2 
2 Salk, 649. 


nce in the 


—— 
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Vide 2 Salk. Domina Regina ver/us Welt. 


477. 488. 
. G Id. 


8 N Ozder of two Juſtices did retite That whereas Oath wag 
- _ made befoze one of them by the Bother of a Baſtard, that 


cites Oath  B. was the Father of it; and that by Tramination of her by one 
. by os of them, it did appear that B. was the Father, therefo2e they ap: 


_ . judge him to be ſo, and o2der him to pay ſo much. 5 
aſtard] who | 
was examined 


by one of Per Cur', The Examination is a Judicial Ac, and ought to be 
them, and ill. by both; and not enough that one of them ſhould examine, and 
% make a Repoꝛt to the other: But if they be both p2eſent, and one 
Ld. Raym. Alone examines, that will be well; fo2 there the Examination of 
55,1198. one is the Examination of the other. | 


And per Holt, Ch. Juſt. There two Juſtices of the Peace ate 
ready to bail one, they ought to be both pꝛeſent to do it; and not 
enough that one of them ſhould firff ſign the Recognizance, and 

This Order then ſend it to another, tho' the contrary be ſometimes irregulatly 
quaſh'd, and ꝓ;attiſed: And here the D2der was quaſh'd, and the Party bound 
Party bound | 

over. over to appear at the next Quarter-Seflions, CORY nn 


2 Salk. 4. Note; The Party muſt be pꝛeſent in Court in this Caſe, when 
the Motion is made fo2 quaſhing the Dwer. 


Per Holt, Ch. Juſt. The Partial Law is not a fir'd, but a 
Vide Gazett, franiitozy Law, variable by the General, as Dceaſion and Cit: 
"924-171" cumſtances require, accoꝛding to the Articles of War. 


N Domina Regina verſus Coteſworth. 

r Fception was taken by Montague to the Caption of an Indic⸗ 
3 ment, that it was p2eſented per Jurator Ele& triat' Jurat & 
ment. Onerat' ad inquirend' pro Domina Regina (&) Corpore Com) inſtead 


of (pro) Corpore Com': Which was agreed per Cur' to be the 
right May, but they held it well notwithſtanding; fo2 it is good 
Senle that they were charged ta inquire fo2 the Queen, and in 
Behalk of the County. 


Return of Per Holt, Ch. Juſt. Let it be a Rule fo2 the future, That when one 
Hay can is bzought up by Habeas Corpus, the Return remain fn Court, and 


in Court. AQ Copy of it only given to the Marſhal; and lo of a Committitur. 


Excommuni- Per Cur”, If an Excommengement in the Plaintiff be tender? 
88 fo2 Plea in Abatement, tho' it be ſigned by Counſel, by the Courle 
be produced Of Court tis not to be received unleſs it be p2oduced under Seal, 
under Seal. tho the Plea need not mention that it is ſo pꝛoduced: And ſo of 


va. 520 an Outlawyy, ml 5. | 
| 2 | Jenkins 
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Jenkins & Uxor verſus Plombe. Paſch. 3 Annæ. Ante 91.8. C. 


DE Court having taken Time till this Term to conſider ok Wide * Salk. 

the Caſe, declared unanimouſly, That in this Caſe the De- 37 
fendant ought to have Coſts; upon this G2ound aſſign'd by Holt, Dk. Ks: 
Ch. J. Chat if the Plaintiff, having married the Executrir, had 25+ 585. | 
02dered, as he might have done, J. S. to receive this Debt which daneben, | 
was due to the Teſtatoz, and he had accozdingly received it, that bare Cott | 
had been a good Payment and Diſcharge of the firſt Debt; and en Plain: | 
J. S. would now become indebted to the Plaintiff by a Contra in mb Tory, | 
the Plaintiff's Time, viz. the Ippointment and Receipt; and he wo he de. | 
in that Caſe might bing an Indebitatus Aſſumpſit againſt 95 8. nas * 
ſo much £oney received to his Uſe as Executoz: And here, tho 14. Raym. 
the Defendant received the Money without any pzevious Appoint- 77+ 333. 
ment of the Plaintift, pet the Plaintiff by bzinging this Action, . 
having * aſſented to the Receipt, it amounts to an Appointment, and 1371 ; | 
a Diſcharge of the firſt Debtoz, and makes a Contra# between the — EE | 
Defendant and hun: And here the Plaintiff needed not have named Cal. temp. 
himſelf Erecutoz, it being upon a Contract with himſelf; his ſay- , 35, 
ing that it was to his Uſe as Erecuto2, is true, and therekoze no . 
Harm, but rather better, fo2 it ſhews how the Right came; koz if Mac. 276, 
here he had been an Adminiſtrato? inſtead of Erecutoz, and declared Nied cat 
as ſuch and recovered, and then Adminiſtration had been revoked, in L. & ka. 


the Defendant would be relievable by Audita querela, on, 
373- Comyns 162. 1 Barnes 90, 93, 95, 103, 110. 2 Barnes 99, 106, 100, 102, 122 how 682, 977. 


* 8 K : a i ö 
15 1 , 8 he the Plaintiff's aflenting to the Receipt, amounts to an Appointment, and Diſcharge of the 


And it is a true Rule, That where the Erecutoꝛ need not name Him- That where 
ſelf Erecuto2, he ſhall pay Coſts upon a JNonſuit, and the naming enter 
himſelf Executo2 ſhall not exempt him from it: And where Erecuto? . 
recovers in a Caſe in which he need not name himſelf Executoz, and Executor, he 
dies inteſtate, o2 makes his Erecutoz, who will not pꝛove the (ill. danke Gols 
As to the firſt Teſtatoz's Goods, his Exccutoz oz Adminiſtratoz, and cir, — 
not the Adminiſtratoꝛ de Bonis non of the firſt Teſtatoz, ſhall ſue Exe- 
cution, and would be liable to the Coſts of a JNonſuit of him, and not 
the Adminiſtratoꝛ de Bonis non: And though here the Erecuto? ſhould 

bing the Acton in his own Mame, yet the Debt recovered are Aſſets 
in his Pands. Ik Executoꝛ lives at London, and Goods which Teſta- 
to? dled poſſeſſed of are at Briſtol ; yet the Executoꝛ has ſuch immedi⸗ 
ate Poſſeſſion of them, that he may maintain Trover fo2 them in his via. Heb. 
own Mame againſt any Converter of them, and the Damages recover- 218. 
cd ſhall be Aﬀets in his Hands; but if he does not recover lo much 
in Damages as really the Goods were wo2th, and that happens not 
tho any Fault of his, he ſhall anſwer fo2 no moze than he recovers; Where an 
as if the Goods be periſhable Goods, and befoze any Default in him to e fall 
pꝛelerve them, o2 ſell them at due Galue, they are impaired, he ſhall more than be 
not anſwer fo? the firſt Ualue, but ſhall give that Matter in Evidence recovers, and 
to diſcharge himſelf: But if one takes Goods out of his Poſſeflion, Valte eee 
he muſt ſue him that took them, to have an Oppoꝛtunity of diſcharging Goods malt 
himſelf of anſwering moe in Aﬀets than he recovers : So if Execu. * en 
[02 will omit to ſell the Goods at a good Pꝛice, and after they are 

A a a taken 
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| taken from him, there the Ualue of the Goods ſhall be Aſſets in his 
Vide 1 Salk. Hands, and not what he recovers, fo2 there was a Dekault in him, 
2% Clan. And in this Caſe, if the Receipt was by the Defendant after the 
49, 173, Plaintiff's Marriage with the Executrix, the Pusband alone ſhould 
273- 540. have bzought the Action; but if the Receipt were in the Mike's 
Time, befoze the Marriage, the Þusband and Wife ought to join 
in the Acton: So per tot. Cur. Defendant muſt have Coſts, 


— 


＋ — Per Cur'. Tf Cauſe of Action ariſe Part in one County and Part 
County and in another, Plaintiff has Election in which ok the Counties to lay it, 
part in ano- und in that Caſe the Defendant ſhall not upon the Common Afﬀdavit 
* change it; but where the Cauſe of Action is tranſitozy, and the Plain⸗ 
tiff does lay it in another County than in that in which it did in Truth 
ariſe, and the Defendant by the common Affidavit would change it 


Vide 1 Vent. into a different County, the Plaintiff ſhall not come and ſay that it 


i did ariſe in another County, and be bound to give Evidence there, 
Ante 99. S. C. 

5 Domina Regina verſus Daniel, 

Vid. poſt 289. 


Indictment 3 totam Curiam, this Term, the Indickment is naught. 


ſor inticing 
n Appren- * | 
ths —— 1. The inticing an Appzentice oz Servant to depart from his 


Vid T Maſter, is not an Offence ok a publick Nature, but the Party's 
138. Bemedpy is by an Adion upon his Caſe, which he may well main⸗ 
2 Rol. Abr. tafn, Vide Noy 105. | | 
Z-mertz, . A common Adtion of Treſpaſs will not lie fo2 inticing an Ap: 
p2entice oz Servant from his Maſter. But if one will take away 
my Servant oz Appzentice by Fozce, Treſpaſs will lie fo2 the Pa⸗ 
ſter, declaring upon the Fozce, per quod Servitium amiſit. 
3. Here it does not appear whether he were a Servant oz an 
Appꝛentice, and a manifeſt Difference is taken in 21 H. 6. 23. be⸗ 
tween a Servant and an Appzentice. An Appzentice muſt be by 
Deed, a Servant may be by Parol Contrack. In Appzentice can⸗ 
not be diſcharged but by Deed, but Servant may by Parol. 
4. The inticing to embezil his Maſter's Goods has no Venue to 
it, and therekoze that is bad. 
5. Pꝛocuring to depart and abſent himſelf from his Maſter's 
Service is bad, without poſitively averring that he did depart. 
Per Powell. | 
6. Per Powys. It ought alſo to appear how long the Abſence oz 
Departure continued, fo2 here, fo2 ought appeared, it might be 
but fo2 half an Pour. 


And per Omnes. The Pꝛetcedent in Raſtall is perfe# Nonſenſe, 
fo2 it was, That the Defendant pꝛocured his Servant to leave 
him, and that he was a common Procurer of Servants. 

Fareſl. 52. Vide poſt 311. That Communis Deceptor, Oppreſſor, Perturbator, 
x Mod: 21 &e. are too general. So is Communis Lena. 1 Salk. 382. Com- 


687. munis Poculator, Jurator, &c. Fare/l. 5 2. 
1 Sid. 282. ä | 


Grant 
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Grant ver/us Southers Mar. Vide ante 
| 13. 

Rant had been in Cuſtody of the kozmer Marshal, and volun- One volunta- 
tarily ſuffered to eſcape by him, and he after came volunta- 1 
rily and returned, and being found in Cuſtody by the ſucceeding 1 
Parſhal, was detained by him. Whereupon he having brought turrea, and 
an Aion of Falſe Impzilonment, the Court granted an Jmpar- dn de 
lance till the next Term, affirming at the ſame Time that it was brought an 
lawful to detain him, and that to ſuffer him to go at large would an Afton. 
be an Eſcape in the Second Marſhal; and that Hale had been of Via. #23- 
the ſame Opinion. And they declared they knew no ſuch Thing as 202. contra. 


a perpetual Jmparlance, tho' they had known perpetual Jnjuniions. 


Domina Regina verſus Steer & al. vide 2 Keb. 
178, 594. 
ÞEY were indifed, fo2 that at ſuch a Place in Com. Suſſ. tnaiament 
Vi & Armis, in the Defendant's Pond illicite & injuſtè piſce- for Fiſhing 
runt cum Retibus, and ſo many Carps de Bonis & Catallis of the 2 Þ Pond. 
Peoſecuto? did take and carry away. | 


And moved by Broderick to have it quaſh'd : 


1. Foꝛ the Jnſenſibility of the Moꝛd Piſcerunt. 
2. Fo2 that theſe being Fiſh in a Pond, they could not be Bona 
& Catalla of any Perſon. 


Per Cur. The Jnſenſibility of the To2d Piſcerunt would not 2 Keb. 594. 
have vitiated, had the Taking and Carrying away of the Fiſh 
been well laid. | 

2. Ik a Pan has a cloſe Pond in which there are Fiſh, he may vide 2 $atk. 
call them Piſces ſuos in an Indickment, oz he map not do it, at his 4 . 
Pleafure, and either May is good; becauſe being in a cloſe Pond, ; Nod. 7. 
the P2operty (Ratione Loci) in them cannot be loſt, becauſe they La. Raym. 
cannot [wint away; but notwithſtanding he cannot call them as 239. 
Bona & Catalla, ff they be not in Trunks, and fo? that the Indi#- 
ment is bad, but however not fit to be quaſhed on Motion, the 
Dffence of Fiſhing in other Bens Ponds, and taking away their 


Filh, being too great to receive ſo much Countenance. 


Note; per Cur'. There needs no Pꝛivilege to make a Fiſh: 
Pond as there needs in Caſe of a Warren. 


Per Cur". One cannot declare againſt a Coꝛpoꝛation aggregate, corporation. 
as in Cuſtod. Mar”. | Ld. Raym. 


| | | 79- 
Caſ. temp. W. 3. 559, 672. 3 Wms. 426. Stra. 612, 614, 1241. 


Per Cur', One is inditable fo2 ſetting up a Parket 02 Fair, or To f up «| 


Leet. Foz Declarations by oz againſt Cozpozations, See Skinner o. Leet, in. 
25 154. dictable. 


: Id. Raym. 
4 I It 149. 
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1. It is an Ciſurpation upon the Queen, fo2 which ſhe may bzing a 
Quo Warranto, where there may be two Judgments, the one fg, 
Scizure of the Franchiſe into the Queen's Hands, the other fo) a 
Fine fo2 the Uſurpation; and to keep a Leet to ſummon the Sybjex 
to make Pꝛeſentments, and to amerce, is a Gxtevance to the People 
befides. So of Fair oz Market, if they take Toll of People, 


Per Holt, Ch. J. at Niſi prius. If Bond be fo2 4001. with 

Condition to pay 200 l. at a Day, without Mention of any Inte⸗ 

reſt to be paid fo2 the 2001. So that if the Two hundzed Pounds 

be paid at the Day, the Bond is ſaved; and tho' the Money be 

not then paid, ſo that now the Dbligo2 cannot be relieved againg 

Ante 167, bis. the Penalty without paying Intereſt, yet ſuch Bond needs no 
_.* Specification by the late {i of Parliament. 


wy #* *” 


Herring verſus Crocker. 


K OE Udgment by Confeſſion thee Terms bekoze, and bekoze any En: 
CES try on the Roll of the Judgment a Fi. fa. is taken out, and the 
ment enterd, Sheriff taking Security koz his Indempnitication from the Plan: 
33 tiff in that Judgment, levies Goods to Ualue. And now another 
Farſl. 33, Fi. fa. upon another Judgment, being brought to him, he returns 
118, nulla Bona, the Goods are ſold upon the firſt Writ, and Poney 
55, 0. paid by the Sheriff, and Sattskackion entered upon the Judgment, 
Caſ. temp. but the Roll not filed. The Plaintiff in the ſecond Fi. fa. bzings 
W. z. 146, Falſe Return againſt Sheriff. And now it was moved fo? the 


— Plaintiff in the firſt Fi. fa. to have Leave to file his Voll. 


Per Cur'. How can an Action of Falſe Return be maintained 
againſt the Sheriff if there be no Fraud in him? And if there be, 
you have your Kemedy notwithſtanding the filing this Roll, as 
well as if it be not filed. The Sheriff would not be liable to the 

1 Saund. 39. Dekendant in the firſt Judgment in Treſpaſs, fo2 the Writ is 
enough to juſtify him, and he is not bound to examine any farther. 

By the ancient Rules of the Court, the Judgments of one Term 

Poſt 191. olight to be entered upon the Roll befoze the Eſſoin-Day of the nert 
Term, and the late Aﬀ of Parliament fo2 docketting of Judgments, 
was only in Imitation of the ancient Courſe, and in Aid of it. 


And per Holt, Ch. J. The Common Law is, and that is indulgent 
enough, That all Things done in the Uacation ſhall refer to the pꝛe⸗ 
cedent Term; and tho' no Jnconvenience appear to us if this Judg⸗ 
ment be now filed as of the due Term, yet we cannot kozeſee how far 
ſuch Retroſpet map affect others. And if this firſt Debt be a juſt 
Debt, and the Party without any Compulſion had paid it bekoꝛe your 

_Tirit came to the Sheriff, it had been good againſt vou: So here, 
if the Debt were juſt, and a TUrit had come to the Sheriff, and he 


had levied the Money, and paid it befoze the ſecond AUrit had wm 


666 


to him, it had been good againſt the ſecond Plaintiff, tho' the firft 
had no Judgment. | 

Therefoze he adviſed Serjeant Darnell to conſider of it again be- 
koꝛe he pꝛoceeded with the Acton againſt the Sheriff. 

And they would not grant the Motion. 


Domina Regina wer /zs Beſt & al. 1, Tapes 
T Hey were indited, fo2 that they being idle, ſcandalous, and wick: 1 
ed Perſons, in oꝛder to oppꝛeſs and defame one P. P. and to get * 37. 
unto themſelves unlawful Gains of Money from the ſaid P. P. they & 169. 
did falſo, nequiter, malitioſe, &c. conſpire, contrive and agree among e s C. 
themſelves, talſo to charge the ſaid b. D. with being the Father of "1 many he 
Baſtard Child, with whom they pꝛetended one El. C. to be then big, contederatiag 
and that in Purſuance thereof they did falſo affirm him to be the Fa: % charge a 


ther of it. Upon Demurrer, now Broderick took Exception, 3 


of a Baſtard 


1. That it was not averred, ubi revera he was not the Father of da = 
it, 02 ubi revera the ſaid El. C. was not then with Child; and that 36 
it was eſſentlally neceſſary to the maintaining ſuch Jnditment to 2 Keb. 59. 


aver that the Party was innocent. Vide 9 Co. 53. a. La. kae 42 
2. It does not appear that any Thing was done in Purſuance of 377,378,380, 
the Conſpiracy, and that alſo ought to appear accozding to the Pol- 38!» 6% 
ters Caſe, ubi ſupra, and it is ſo far from being falſe that he was the ;. 248,2; 1 
Father of the Child, that he is adjudged to be ſo by the Juſtices of 454 542: 


Peace, and o2dered to maintain it. rote: x 


216, 219. 


And if this were an Indictment fo2 Perjury, fo? falſo ſwearing that » Mod. Caf. 
a Deed was executed by ſuch a Party, without ſaying ubi revera no Nb 
ſuch Deed was executed, the Moꝛd falſo would not even by Intend⸗ $tr: 1 44, 
ment impoꝛt that the Deed was not executed, but only that the Party 93.1227. 
that (woe it was a falſe Perſon generally; and if Jſſue were taken 


that he did not falfly affirm it, the Affirmation, and not the Falſity, 
would not be triable. | | 


Dee contra. The Jndiftment is grounded meerly upon the Con- 
ſpiracy to charge falfly, and this Conſpiracy, with the ſubſequent 
falle Affirmation is ſufficient to maintain the Jnditment within the 
erpzeſs Reſolution of the Polter's Caſe. And that a falſe Conſpiracy, 


without any further At of Purſuance, is inditable, he quoted 1 Sid. 
68. 1 Lev. 62. ne 


Holt, Ch. J. Tho' a Conſpiracy to charge falfly be indifable, pet ihe Par 
the Party ought to ſhew himſelf to be innocent, koꝛ People may law- gow himself 
fully meet, and contrive and agree to charge a guilty Perſon, and fo to be innocent, 
lay that they met and agreed to charge falfly, perhaps will not be * 
enough, without ſhewing the Foundation of the Falſity, viz. the Par⸗ 
ty s Innocency. And here, if the Defendants had pleaded Not guilty, 
they muſt have been Oy £ £01 the D2dcr of two — 

n 
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2 Inſt. 561, 
562. 
1 Mod. 220. 


ing in Fozte, would have concluded P. P. from giving Evidence of 
his Innocency. | 


And the Caſe being ſpoke to again this Term, Montague fo? the 
Defendants urged, that it ought not only to appear that the Accuſa- 
tion was falſe, but that it was befoze a lawful Magiſtrate; otherwiſe 
it could not be a legal Accuſation. | 

And if this were a Crit of Conſpiracy, it would not have lain be. 
foze an Acquittal, and then there would be no need of an Averment 
of the Party's Jnnocence, becauſe the Acquittal would tantamount, 

And he inſiſted, That if this had been fo2 Perjury, there muſt be 
an Averment that the Matter (wozn was not true, and that the falſo 
3 not ſerve; and fo? that he quoted the Caſe of the King er/us 

lebe. . 

And he took a Diverſity between a Conſpiracy and a Confederacy ; 
the one muſt be in judicial Pꝛoceedings, the other may be in Pais. 
Vide the Statute of 28 Ed. 1. c. 10. but this Indidment ts fo2 a Con- 


ſpiracy. 


But of the other Side was quoted a Pꝛecedent out of Weſt. 2. 
p. 102. g. 97. agreeing with this: Jt was fo2 conſpiring falfly to 
charge one with Felony, without any Averment that he was inno- 
cent. Vide 42 Ed. 3. 15. In Conſpiracy laid in one Place to charge 


with a Fai in another County, and the Uenue came from the County 


The Caſe of 
Perjury not 


2 Cro. 131. 
ACC, 


Vide 2 Cro. 8. 


2 Cro. 131. 
Contra. 


137, 169. 


where the Conſpfracy was laid, 


Per Holt, Ch. J. Pour Caſe of Perjury is not like this, fo there 
the Crime meerly conſiſts in the Fact ſwo2n, and the Batter is indif: 
ferent till the Averment of ubi revera comes: But here is a Conke⸗ 
deracy to charge a Man falſo, nequiter, malitioſe, &c. and tho the 
Wozd confederaverunt be not in, yet there are the Moꝛds machina- 
verunt & aggregaverunt, which are as full. This indeed is not an 
Jnd\ment fo2 a fozmed Conſpiracy, ſtrily ſpeaking, which requires 
an infamous Judgment, and Loſs of liberam legam, as upon Con- 
viition on an Attafnt, and fo2 which an Jndi#ment will not lie till 
Acquittal, 02 an Ignoramus found. But this ſeems to be a Conſpi- 
racy late loquendo, 62 a Confederacy to charge one falfly, which, 
ſure, without moꝛe, is a Crime; and it is a Crime fo2 ſeveral Peo- 
ple to join and agree together to pzoſecute a Man right o2 w2ong. 


Ik in an Jnditment fo2 ſuch Confederacy you p2oceed further, and 
ſew a legal Pꝛoſecution of the Confederacy, there you muſt ſhew the 
Event thereof, as 1gnoramus returned on the Indidment, oz an Ac⸗ 
quittal, oz elſe the Indickment fails ; but where you reſt upon the 
Confederacy, it will be well without moze. 


And it ſeemed to the whole Court, that the very Agreeing toge- 
ther to charge a Man with a Crime falfly, is a conſummate Offence, 


Videante100, qnd indictabſe: And as to the Want of averring his Innocence, 1. 


4 


—— 


Term. S. Trin. 3 Anne, in B. R. 
ty Pan is pꝛeſumed innocent till the Contrary appears, and the 
Falſo ſtrong!y implies his Innocence. 


Indeed if the Truth had been, that there was a Woman with 
Child, and the Parich likely to become chargeable, and the Defen- 
dants being Pariſh⸗ fticers had met to inquire and find out the 
Father to ſave the Pariſh harmleſs, and upon ſuch an Occaſion 
ſhould, upon their Inkozmation, charge this P. P. to be the Father, 
and the Jndifment had been fo2 that, they muſt have been ac⸗ 
guitted. : 


2 —— — 
1 
LE 
—_— 2 


and tho” all the Court were clear fo2 the Queen, yet at the Im 
poztunity of Broderick, they let it paſs over till the next Term. 


And in Trinity Term after, Jud. pro Regina. Fo? it is a Conſpf- Conſpiracy 
racy to charge one fally with Fo2nication, which tho' it be no Crime br rr "ge 
at Common Law, pet is puniſhable in the Spiritual Court; and a 2Haw.c>.4;. 
Confederacy falfly to charge with a Thing that fs a Crime by any — 85 
Per totam Cur, 


Per Holt, Ch. J. It an Attoznep will take a Man's Money to do vide aste 
Buſineſs, and does not do it, we may enter into a ſummary Exami- 6, 4* 86. 


Attorney ta- 


nation of it, and ik we find him refrao2y, we map ſtrike him out of king Money, 


+ 66. 8 
the Roll. Qr. 2 Lev. 66 kis Bafineſe. 


Caſ. cemp. W. 


| | . 251, 657. 
Domina Regina ver/us Wheeler. 1 Mod Of 


in L&E.109. 


Nquiſition befoze the Cozoner, ſuper Viſum Corporis, That the Inquiſtionthat 
Wheel of a Fozge moved to the Death of the Deceaſed. And da belle 


e moved 


now it was moved to ſtay P2oceſs fo2 ſeizing it as a Deodand, be: to the Death 
cauſe Parcel of a Freehold, as the Wheels of a Mill oz Mill⸗ſtone, of Deceaſed. 


which were agreed to be Freehold, and ideo not capable of being 1 Hom 
Deodand. | | ; Hank. 2 
. 5. 


And per Holt, Ch. J. A Pill is a known Thing in Law, and ſo * 


are the Parts thereof; and therekoze if the Owner of a Mill take out 
one of the Mill⸗ſtones to pꝛick oz gravel it, and deviſe the Mill 
while the Stone is ſevered from it, pet it ſhall paſs as Part of the 
Dill ; And a Bell cannot be a Deodand. 


Et per omnes. Let Pꝛoteſs upon the Inquiſition ffay. 


Britton 
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x Salk. 166. Britton verſus Standiſh. 

Vide 3 Mod. | , 

42, 43 x. was againſt him in the Spiritual Court, fo2 not coming 
peer ag to his Pariſh-Church on Sunday, and not receiving the Sacra, 


coming to his 
Pariſh. Church ment at Eaſter. 
on Sunday and 

not receiving 


the Sacrament, Parker moved fo2 a Pꝛohibition upon a Suggeſtion, that the De. 

Motion fora termination of the Bounds of Pariſhes, and the Jnterpzetation of 

—＋ the Laws and Statutes of the Realm, belonged to the Queen's 

went to ano- Tempozal Courts, and that by them no Man is bound to go to his 

ther Church, Patiſh⸗Church, ſo he go to ſome Church, and that the Defendant 

mY did conſtantly reſozt to another Church. And Day being given by 
the Court fo2 the hearing Counſel of both Sides, Raymond again 
the Pꝛohibition. 


* 
1. The Suggeſtion does not ſay, that he reſozted to any Church 
in which there were Divine P2ayers. 

R. He is 2. By the old received Canons, every Pariſhioner is bound to re- 

bound by d pair to his Pariſh-Church on Sundays and Holidays, and it is no 

nons to go to Excuſe that he went to another Church without it be upon an extra: 

— * oꝛdinary Occaſion, and foz a reaſonable Cauſe which ought to come 

ume We. of his Side, and of which the Spiritual Court are Judges. Vide 
Linw. 184. de Paroch. and his Comment upon the Mozd Volenti- 
bus fn the Canon, which implies a Liberty to Pariſhioners of not 

Eſpecially on coming to the Pariſh · Church on other Days than Sundays and Holi- 

2 and days, which axe Days of Obligation; and herewith agreeth Selden, 

HO. —— Vid. Sparrow's Collection 78. & Injunction 46. whereby it is di⸗ 
refed, that ſome deſcreet Perſons of the Pariſh be appointed to ſce 
that Pariſhioners do repair to their Pariſh-Church, and to p2eſent 
ſuch as do fail, in ozder to a Compulſion by Eccleſiaſtical Cenſures : 
Vid, the goth Canon of the Conſtitutions of 1603. idem, and the Statute 

of 1 Eliz. 2. c. ſect. 14. expꝛeſs in the Point, and the Act of Tolera- 

And 1 W. & tion, 19 W. & M. makes Alteration only in Favour of P2oteſtant Dil: 

dul comm. (enters, and therefoze cannot avail the Oefenvant here, he having not 

fendant. Chewed himſelf one as he ought if he would take Advantage of it. 

23 Then as to the Reaſon of the Thing itſelf, it ſeems clear fo? us; 

Maintenance ko; Mariſhes at firſt were Diſtricts, certain Parts of the Dioceſe, 

of the Prieſts. And the Care of the Souls of the Inhabitants were charged upon 
certain Pꝛieſts, who were maintained by the Dioceſan by a Diſftribu- 
tion of the Offerings made at Chriſtmas; and by the ancient Ca- 
nons, as well as by Acts of Parliament, ſuch Pꝛieſts having Cate 
of Souls, were bound to a Reſidence upon their Pariſhes, the better 
to diſcharge that great Duty, which End they could not well anſwer, 
02 miniſter fit Remedfes to the Spiritual Diſeaſes of their Pariſhio- 
ners, if the Pariſhioners might chuſe whether they heard their In⸗ 
ſirutions oz not. 


1 „„ PR 
-  Ap-+ * 


— — 


* — > mm as + — — 9, 14- 3 
2 7 © : 2. 8 IF | "+ evo» & ; 
Term. S Trin, 3 Anne, in B. R 189 


and as to the other Charge in the Libel, viz. the not receiving the 44 rere 
Sacrament ar Eaſter, vid. Linw. 8. 143. that all Chriſtians ounht to us. 1 Sacra- 
receive the Sacrament at leaſt once a Year, viz. at Eaſter, ibid. 227. 
And ſo is the Rubrick .efabliſhed by Parliament, and the twelfth 
Canon of the Conctttuttans of the Pear 163. | 


* 


4 4 >» 

parker contra. As to the Statute of the rf of the Queen, though Expotcion of 
the Mozds be, That every Pariſhioner ſhould repair to his Parith- 1 4 
Church, yet the true Weaning of it is well expounded by other kubſe⸗ Chorch, 5 
quent Statutes, where that Clauſe ok t is taken Motice of, and dome otber. 
recited atcoꝛding to the Meaning and Subfkante thereof, viz. that 4. 43. 
every Man ſhould go to his own Pariſh, o2 ſome other Church, &c. 


Vide 3 Jac. 1. c. 4. ſect. 27, Cawleigh's Law of Recuſants,——the Vide 1 Lev. 


late Act of Toleration, 1 W. & M. Spelm. Conſil. 1 Part 1 93.5497 40. 
2d Part 141. | R | tn bg 1 And, 138. 
Holt, Ch. J. ſeemed to doubt whether a Parichloner were com 17 Pariſhioners 
pellable by Eccleſiaſtical Cenſures, to repair to their Pariſhes on Sun- die pegel 
days; fo2 at that Rate, the Gentlemen of Gray's Inn, Lincoln's Inn, Gatical Cen. 

&c. who have a Chapel of their own, in which they have conſtant ſures to repair 


Pꝛayets, would be compellable to go to their reſpetive Pariſhes, a abe e 


riſhes on Sun- 


Thing which was never thought they were obliged to: And HE , becauſe 
thought Pariſhes were inſtituted fo2 the Conveniency of the Parichio⸗ La —_ of 
ners, that they might have a Place certain to repair to when they Sc 
thought convenient; and a Parſon, from whom they had Right to re: 

ceive Jnſtrutfons, and other Church-Rites : Pet he agreed, that it 

was not commendable fo2 a Pariſhioner to abſent himſelf humozouſly 

from his Pariſh. One is indeed bound to receive the Sacrament 

thre Times a Pear; but that Eaſter was only named fo2 Direction, 

but not fo: Compulſion, and ſeemed to be mentioned fo2 the Sake 

of the Dfferings then. PER * 


Powell totis viribus contra. The Truth is, we live in an Age where 2. That te 
Men are apt to bzing thoſe Things in Queſtfon, of which our An- Edevatical 
ceſto28 never doubted ; and it is not fair to fnquire ſo narrowly into get juric 
the Oziginal of the Jurisdiftion of the Eccleſiaſtical Court on all dien. 
Occaſions, and ft is plain they are in Poſſeſſion of this Jurisdickion, 
and krequentlp exerciſed it; and if we will ask, how they come to have 
Cognizance of Teftamentary Matterg, we ſhall find no other Right 
they have to it, but conſtant and uninterrupted Uſage, and as to 
the Inffance of Gray's Inn, and ſuch like, there will be Uſageagain 
Uſage, and the Repairing to ſuch a Chapel will be a reaſonable 
Excuſe, and ought to be pleaded ; and koz a full Authozity in the 
Point, he relfed on Brown's Caſe, 2 Roll, Rep. 455. where a Þ2ohtbt- 
tion was denied, the Queſtion there being on the Reaſonableneſs of 
the Excuſe pleaded : Of which the Court ſald, The Spiritual Court 
was the pꝛoper Judge; and the Reaſon of the Pariſhioners Obliga- 
tion to come to Church, is not faz the Sake of any Offering 02 P2ofir 
to the Parſon, but in Regard that he has the Care of their Souls, 

which he could not diſcharge ff thep came not to hear him. NE 
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1 Britton ver ſus Standiſh. 
Vide 3 Mod. 
42, 4 — | I'BEL was againſt him in the Spiritual Court, fo2 not coming 


coming to his to his Pariſh-Church on Sunday, and not receiving the Sacra. 
Pariſt-Church Ment at Eaſter. 


on Sunday and 
not receiving 


the Sacrament, Parker moved fo2 a P2ohibition upon a Suggeſtion, that the De. 

Motion fora termination of the Bounds of Pariſhes, and the Interpzetation of 

N the Laws and Statutes of the Realm, belonged to the Queen's 

went to ano- Tempozal Courts, and that by them no Man is bound to go to his 

ther Church, Patiſh⸗Church, ſo he go to ſome Church, and that the Defendant 

Vc did conftantly reſozt to another Church. And Day being given by 
the Court fo2 the hearing Counſel of both Sides, Raymond again 
the Pꝛohibition. 


1. The Suggeſtion does not ſay, that he reſozted to any Church 
| in which there were Divine Pꝛayers. 

R. He is 2. By the old received Canons, every Pariſhioner is bound to re⸗ 
bound by d pair to his Pariſh-Church on Sundays and Holidays, and it is no 
nons to go to Excuſe that he went to another Church without it be upon an extra⸗ 
= ergy oꝛdinary Occaſion, and fo2 a reaſonable Cauſe which ought to come 
urch. — of his Side, and of which the Spiritual Court are Judges. Vide 
Linw. 184. de Paroch. and his Comment upon the Mozd Volenti- 
bus fn the Canon, which implies a Liberty to Pariſhioners of not 
Eſpecially on COMfng to the Jariſh-Church on other Days than Sundays and Holi- 
ern and days, Which are Oays of Obligation; and herewith agreeth Selden, 
es. —.— Vid. Sparrow's Collection 78. & Injunction 46. whereby it is di⸗ 
refed, that ſome delcreet Perſons of the Pariſh be appointed to ſce 
that Pariſhioners do repair to their Pariſh-Church, and to p2eſent 
ſuch as do fail, in ozder to a Compulſion by Eccleſiaſtical Cenſures: 
Vid, the goth Canon of the Conſtitutions of 1603. idem, and the Statute 
of 1 Eliz. 2. c. ſect. 14. expꝛeſs in the Point, and the Act of Tolera- 
And 1 W. & tion, 19 W. & M. makes Alteration wy Shs Favour of P2oteſtant Dil: 
A: come. (enters, and therefoze cannot avail the Dekendant here, he having not 
ſendant. Chewed himſelf one as he ought if he would take Advantage of it. 
As to Parive» Then as to the Reaſon of the Thing itſelf, it ſeems clear fo2 us; 
Maintenance ko? Pariſhes at firſt were Oiſtrits, certain Parts of the Dioceſe, 
of the Prieſts. and the Care of the Souls of the Inhabitants were charged upon 
certain Pꝛieſts, who were maintained by the Oioceſan by a Diſtribu⸗ 
tion of the Offerings made at Chriſtmas; and by the ancient Ca- 
nons, as well as by Aﬀs of Parliament, ſuch Pꝛieſts having Cate 
of Souls, were bound to a Reſidence upon their Pariſhes, the better 
to diſcharge that great Duty, which End they could not well anſwer, 
'o2 miniſter fit Kemedies to the Spiritual Diſeaſes of their Pariſhio- 
ners, if the Pariſhioners might chuſe whether they heard their In⸗ 

ſirukions oz not. 
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And as to the other Charge in the Libel, viz. the not receiving the 4+ to receiv- 
Sacrament at Eaſter, vid. Linw. 8. 143. that all Chriſtians ought to =” mw 
receive the Sacrament at leaſt once a Year, viz. at Eaſter, ibid. 2 27. 
and ſo is the Rubrick . eſtabliſhed by Parliament, and the twelfth 
Canon of the Conſtitutions of the Pear 1603. 


Parker contra. As to the Statute of the 1ſt of the Queen, though Expottion of 
the Mozds be, That every Pariſhioner ſhould repair to his Parith- 3 75 
Church, yet the true Meanfng of it is well expounded by other ſubſe: Choc. o, 
quent Statutes, where that Clauſe of it is taken Notice of, and me other. 
recited accoꝛding to the Meaning and Subſtance thereof, viz. that? d. 43. 
every Man ſhould go to his own Pariſh, oz ſome other Church, &c. 

Vide 3 Jac. 1. c. 4. ſect. 27. Cawleigh's Law of Recuſants,——the Vide 1 Lev. 
late Act of Toleration, 1 W. & M. Spelm. Conſil. 1 Part 1 . 
2d Part 141. i 1 And. 138. 
Holt, Ch. J. ſeemed to doubt whether a Pariſhfoner were com 17 Pariſhioners 
pellable by Eccleſiaſtical Cenſures, to repair to their Pariſhes on Sun- die <omeclia- 
days; fo2 at that Rate, the Gentlemen of Gray's Inn, Lincoln's Inn, gaftical Os. 
&c. who have a Chapel of their own, in which they have conſtant ures to repair 
Pꝛapers, would be compellable to go to their reſpeitive Pariſhes, a nner 
Thing which was never thought they were obliged to: And he , becauſe 
thought Pariſhes were inftituted fo2 the Conveniency of the Parichio⸗ 3 3 of 
ners, that they might have a Place certain to repair to when they — 4 
thought convenient; and a Parſon, from whom they had Right to re: 

ceive Jnſtruttons, and other Church-Rites : Pet he agreed, that it 

was not commendable fo2 a Pariſhioner to abſent himſelf humozouſly 

from his Pariſh. One is indeed bound to receive the Sacrament 

thꝛee Times a Pear; but that Eaſter was only named fo2 Direction, 

but not ko: Compulſion, and ſeemed to be mentioned fo2 the Sake 


of the Offerings then. 


Powell totis viribus contra. The Truth is, we live in an Age where 2. That the 
Men are apt to bzing thoſe Things in Queſtion, of which our An- M 
ceſto2s never doubted; and it is not fair to fnquire ſo narrowly into g@ jucic 
the Oziginal of the Jurisdiftion of the Eccleſiaſtical Court on all digion. 
Occaſions, and it is plain they are in Poſſeſſion of this Jurisdiction, 
and frequently exerciſed it; and if we will ask, how they come to have 
Cognizance of Teftamentary Watters, we ſhall find no other Right 
they have to it, but conſtant and uninterrupted Uſage, and as to 
the Inſtance of Gray's Inn, and ſuch like, there will be Uſageagainf 
Ulage, and the Repairing to ſuch a Chapel will be a reaſonable 

Excuſe, and ought to be pleaded ; and koz a full Authozity in the 

Point, he relfed on Brown's Caſe, 2 Roll, Rep. 455. where a P?2ohfbi- 

tion was denied, the Mueſtion there being on the Reaſonablencſs of 

the Ercuſe pleaded : Df which the Court ſafſd, The Spiritual Court 

was the pꝛoper Judge; and the Reaſon of the Pariſhioners Obliga⸗ 

tion to come to Church, is not f22 the Sake of any Offering oꝛ P2ofit 

to the Parſon, but in Regard that he has the Care of their Souls, 

which he could not diſcharge if thep came not to hear him. FED 
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gold accord, That they have oziginal Jurisdition, is moſt plain 
in both the Inſtances in the Libel ; and quoted Hard. 406, 407, 503. 

full in Point. 


That no Ca- Holt, Ch. J. A Jurisdiction allowed to them Time immemozial, 
can 9-0prio . MUſt be taken to belong to them by Law; but what J doubt at pe. 
gere bind Lay- (ent is, whether this be ſo: And if there be any ancient Canon foz it, 
— and received here befoze 1603. J will agree with you ; but if not, 
no Canon ſince, tho' in full Convocation, can proprio Vigore bind 
Laymen : And it was p2opoſed to them to ſtay below by Conſent, 
and to declare in Pꝛohibition fo2thwith, that the Patter might be 
judicially determined. f 


2 
— 


That if the Li· And at another Day, Montague moved fo2 a Pꝛohibition in the 
1 like Caſe; and then Holt, Ch. J. having viewed the Authoaities, 
they maycom- AND the At of 1 Eliz. Clearly, if the Libel be grounded upon the Sta- 
pel them. tute of 1 Eliz. they may compel you to come to the Pariſh-Churc}, 
fo2 that Statute does directly (ubjet People to the Eccleſiaſtical Law 
in this Point; and the Caſe in Hardres and Rolle befoze⸗mentioned 
are dire in the Point, and we muſt not ſit here to encourage Jrre- 
ligion, to which People are too pꝛone now a⸗ days; and if one does 


go to a cuſtomary Chapel within the Pariſh, it will be good Excuſe, 
but muſt be pleaded. 


ita profeſſed. And per Holt, Ch. J. If a Pan be a p2ofefſed Church-man, and 


may goto His Conſcience will permit him ſometimes to go to Meetings inſtead 

Meetings, Sc. gf coming to Church, the Act of Toleration ſhall not excuſe him, 
fo2 it was not made fo2 ſuch Sozt of People: But no Rule was 
given, the Court ſaying, They would think of it befo2e the End of 
the Term: And at laff, a Prohibition was granted, and o2dered to 
declare fo2thwith. 


ASonis bound Per Cur", Jn a Caſe in which Pz. Brotherick was of Counſel fo? 
Apprentice to the Pariſhes of — and Thurſley fn Surrey, upon an Oꝛzder of Seſſions 
his Father, Sc. concerning a pooz Perſon : the Caſe was this: The Son was 
bound an App2entice to his Father, and the Father gave up his In⸗ 

denture to the Son, and bound him out to a Service into another 

Pariſh fo2 a Pear, where he ſerved, but did not cancel the Jndenture; 

and becoming poo?, the Juſtices oꝛdered him laſt legally ſettled in the 

Pariſh where the Father lived, becauſe the Indenture being till in 

Fo2ce, his Appzenticeſhip continued; and tho' Broderick urged, and 

it was agreed, that an Accozd with Satisfaftion would be a good 
Diſcharge of this Covenant; and per him here is that which in its 

Nature tantamounts to a Satisfaition to the Father, fo2 now he is 

„ diſcharged of the Dbligation of pꝛoviding fo2 the Son as an Appzen⸗ 

on 29 tice: Pet per Cur, The indenture not being cancelled, the Obliga⸗ 
on continues. tion Of the Appꝛentice continues; and ff the Father ſhould get the 
Indenture into his Hands again uncancelled, and ſued the Son there- 


upon, the atoꝛeſaid Agreement would not be a good Plea fo? the * s 
2 a 


66 


and it is a good Plea to a Covenant, 02 even toa Pꝛomile, that the 
Plaintiff agreed the Defendant ſhould be diſcharged of it. 


And Powell remembered the Caſe in the Book of H. 7. where one 
was bound by Bond, and the Dbligee delivered it to. the Obligoz, 
who omitting to cancel it, Obligee Having lit on it, put it in Suit; 
and all this was pleaded ſpecially, and adjudged no Plea : But 


upon another Exception, a Rule was to ew Cauſe why the Oꝛder 
ſhould not be quathed. | . | 


Hodges ver/us Templer. 


UALE was fo2 Judgment in Hillary Term was Twelvemonth; vide ante 99 
but Coſts being not taxed, Pz. Clarke, out of Kindneſs to the J»dgment 55 
Defendant, gave Time koz ſettling the Coſts till Eaſter Term, and 3 
bekoze Coſts ſettled, and Judgment entered, the Plaintiff died: And Planu# died 

now the laſt Hillary Term the Attozney entered up his Judgment as __ Col 

of Hillary Term befoze, viz. the Time that the Rule was p2onounced. rex. Tem 
And now upon Motion, it was ſet aſide fo2 Jrregularity ; and they Judgment be. 
directed them if they pleaſed, to enter it as of Hillary lat, being the e nn 
Term that they realy had entered it, and enter their TContinuances Term, was fc 
till then, fo2 the Court could not take Notice of the Plaintiff's de. 


Cal. temp. W. 3. 250, 493, 519. Caf. temp. Mac. 30, 325. 1 Mod. Caf. in L. & Eq. 189, 190, 310. 


And per Holt, Ch. J. It one will enter a Judgment as of a te 14,784. 
Term, he muſt actually enter ft befoze the Efſoin-day of the ſucceed: 1 Salk. 401. 
ing Term, otherwiſe it ſhall only relate to the Term of which he en- 4 way 
ters it; and i Judgment be ſigned in Hillary Term, and in the ſuble⸗ e 
quent Aacation the Dekendant ſells Lands, and befoze the Effoins of 
Eaſter Term the Plaintiff enters his Judgment, it ſhall affet the 
Lands in the Hands of the Purchaſer; and if one enters Judgment 
ſo in Uacation, when indeed the Party was dead, if he was living in 
the Pzecedent Term, the Judgment is good by Relation. 


Domina Regina verſus Inhabit' de Com' Wilts. Poſt 307. g. oy 


s 'HEP were inkozmed againſt, fo? not repairing a common vis. ante : 50. 
Bꝛidge in their County: And now the Attozney General moved * 57950 7 
fo? a Ven' fac to the County of Berks, the whole County of W. being gor not repair- 
concerned, | irg a common 
. Bridge. 
1 Vent. 6r. 


And per Cur', The Attoꝛney may chooſe which of the adjacent see Hawk, 
Counties he pleaſes, and he may have the Ven' fac' from the Body 80 = 
of that County, oz de Vicineto of ſuch a particular Place therein 53/27. © 
next adjacent to Wiltſhire ; and the Defendant is not intitled to an 503, 568. 
Imparlance upon Amendment of an Jnfozmation. ; S$tra.g11,874- 

Per Cur", An Under-Sheriff ought not to ſerve as an Attozney Anon 
during his Sherivalty. | 


Domina 
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. 2 8 Domina Regina verſus Baines. 

Ld. Raym. | | 

2199s 1265. | * was convicted bekoze the Juſtices of Peace at their Quarter, 
Clerk of the Seſſions, upon certain Articles of Misdemeanoꝛs in his Dice 


Peace convit- of Clerk of the Peace fo2 the County of W. (purſuant to the Autho⸗ 
ed of Mice- rity given to the Juftices by the late Act of Parliament) eryivitey 
2.Carch.426. a galnſt him: And the Oꝛder being removed up by Certiorari, z. 


Wells took ſeveral Exceptions to it. | 


An G 1. The Offences examinable by the Juſtices, muſt be in Executlon 
being only for Of his Office only; but all the Dffences charged in the Articles, are 
 takingexcel- fgy Extoztion of erceſſive Fees, which is no Part of the Execution 


five Fees. 


Ld. Raym. Of the Dffice, but rather a Reward foz it. 


159,163,166. | 
Cal. temp. W. 3. 13, 42, 199. Caf. temp. An. 80, 81, 82, 137. Stra. 996. 


Per Car”, An Sed per Cur, That is a nice Diſtinftion between taking Fees, and 
fis are asl and: EXecuting an Dffice; and ſure taking of Fees colore Officii, is an c 
and Profits, in Exetution of an Office ; and an Office and P2ofits are as much 


the ſame, as the Lands and P?2ofits of them are one Thing. 


043. That Ar. 2. The Noꝛzds of the Statute are, That the Juſtices of Peace may 
— — at their Seſſions receive Articles againſt him; which ſaid Juſtices 
ven, and the Map, tif they ſee Occaſion, convit him; and here it appears, the Ar- 
Conviction en titles were received by luch and ſuch, Eleven in all, by their Names, 
iy vefore ix. gt ſuch a Seſſions, and the Matter adjourned to another Seffions ; 
| and there befoze Six of the afozeſaid Eleven Juſtices & al', he was 
Nox allacatur. cqnvitted ; ſo the Tlozds not purſued t Sed non allocatur ; fo2 the 
Meaning of the Statute is not, that the ſame individual Perſons 
who received the Complaint, ſhould amove; but it is enough they 
be virtually the ſame, viz. the ſame Court ; and though not one of 
thoſe who received it were at the next Seſſions held by Adjournment, 
it would be notwithſtanding well. 
ohn. Te does 3+ It does not appear that he was a Clerk of the Peace at the 
nor appear he Time of the ſuppoſed Extoztion committed; but it is only ſaid, that 
% Time of he claimed and exerciſed the ſaid Office, and that might be. and he 
che ſuppoſed Have no Right to it, o2 that he executed it as a Deputy: And this 
Extortion. ſeemed a good Exception; koz if he were in by Wirong, oz as De⸗ 
puty to another, and committed Cauſes of Fozfeftures, and after 
gets in by Title, o2 as Paincipal, he ſhould not by Reaſon of thoſe 
pꝛecedent Pisdemeano2s loſe his £ flice. 3 | 
04j. That he 4. In the Articles which were the Foundation of the Pꝛoceedings. 
Arictes were and ought to be direct and certain, one Faſt charged was, Chat he di 
certain, but extoꝛt and fore ſuch a Perſon to pay him 28. 6d. fo2 a Subpoena fo? 
8 Witneſs to appear at the Quarter ⸗Seſſions, which was moze than 
Sees, hig juſt Fees ; without chewing what the juſt Fees were, o2 laying t 
to have been colore Officii, 02 what Quarter⸗Seſſions the CUitncls 
was ſubpeena'd to; fo2 it might be the Quarter-Seflions of Yor», 
Cornwall, &c. and therefoze not Matter in Execution of his Dtlice. 


5. Another 


— 
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5. Another Sum articled againſt him foz, was ſaid to be fo2 04. Not 75 
Hatter done at the Quarter-Seflions of his County, but not ſaid 5% ee 
to be colore Officii. | Hei. 


4 
6 


And per Holt, Ch. J. and Powel, clearly : Theſe Articles being That theſe 
a Charge againſt the Defendant to bzing him under Foxfeiture of 8 
his Office, in which now by the late Act of Parliament he has a his Freehold, 
Freehold, ought to be as dire and certain as an Indickment; but bose t be 
as to the Want of aſcertaining what the juſt Fees were, it is ſaid cs 
to be mo2e than the juſt Fees, | IndiAiment, 

| 1 Vent. 19, 

and per Powel, That is enough, fo2 the Juſtices are Judges of Can. 22. 
that where the Fees are not aſcertained by Aﬀ of Parliament: Andſber 
them two; We can't intend any Thing where a Man's Freehold is to And here the 
be foꝛkeited; and it does not appear that the firſt Sum was taken fo2 2 vil 
any Thing under his Danagement as Clerk of the Peace, and the any Thing, 
Convition muſt be accozding to the Articles, and not exceed the Ex-&< 
tent of them. And it being ſpoke to again, the ſald two Tuſtices 
were clear of the fame Opinion, fo2 this Charge would be bad in an 
Tnditment fo2 Erto2tion in his Office; and this ſummary Tap is 
ſevere enough, without having it moze looſe than an Jnditment, which 
would only ſubjet him to a Fine; whereas this is in oꝛder to a Foxfei- 
ture of his Freehold : And if this were an Jndiftment, the Erto2tion 
muſt have been laid colore Officii; and it is not enough, that the Citle 
of the Articles is, That it was fo2 Misdemeanozs in his Office; but 
the Inſtances ought to be alledged ſo too, and the Recital in the ©2- 
der that it was colore Officii, is only a falſe Jnference of the Juſtices 
not warranted by the Articles, which are the Foundation; and hecan't 
be convicted of any Thing but what he is charged with in Writing; 


and he is charged with nothing diretly in Execution of his Office. 


Gould & Powys dubitantibus, Uhether this need ve as certain 
as an Jnditment, fo2 then without doubt it would be bad; and 
becauſe they were not ſatisfied, though the other two were very 
clear, (ut ſupra) it went over till the next Term. 


And here per Holt, Ch. Juſt, Jf the Clerk of the Peace had _ upon a 
committed a Misdemeanoz, and to p2event a Foxfeiture had ſur⸗ Sender 
render'd his Office to the Cuſtos Rotulorum, and taken a new G2ant, to the 0% 
that ſhould not purge the Foxfeiture, fo2 then it would be in the Gn 
Power of him and the Clerk to fruſtrate the Intent of the Sta- „old not 
tute; and after Conviftion of the Clerk of the Peace fo2 a Mil: . 
demeanoz in his Office, the Cuſtos Rotulorum is to nominate ano- 
ther Perſon in convenient Time, and cannot name the lame Jer- 
ſon again; but if an Officer commit a Foxfeiture, and he that is to 
take Advantage of it accepts a Surrender, and makes him a new 
O2ant, the Foꝛkeiture is purged; it is Ertoztion in Officer to take 
Fees when none is due, 02 moze than is due, 02 befoze they are due: 

And though the Over be quaſh'd, yet he may be pꝛolecuted again, as 
ik Attainder of Felony be * * Party muſt be tried * 
D n 


— 
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And at another Day, in Michaelmas Term, Powys came over tg 
the Opinion of the Ch. Juft. and Powell, That the Articles were 
But the Ar- no dire Charge: But Gould perſiſted that this being in caſe gf 
yang nl a Freehold, and by conſequence the Charge to fozfeit ought to be 
2 certain: Yet it was a Freehold created by Ack of Parliament; 
which Ac ſubjefts it to a Fozkeiture foz Misdemeanoꝛs, and direxg 
the Charge and Examination thereof in this ſummary Way and 
Manner, which he thought would not require ſo great Strittneſg 
as in caſe of an Jnditment; and the Caſe of Dyer 114. wag 
quoted, where a Filazer was removed by the Court by Parol. 


And the But per Cur', Not like this, fo2 that Amoval is not peremy, 
court v-1"5 t02y, but the Cauſe may after come in Queſtion upon an Alle; 
it, Attorney but this Amoval is made final by the Statute : So the Court be: 


General jng clear fo2 quaſhing ft, the Attozney General moved to quaſh 


ed 3 
quaſh the the Certiorari; de quo vide poſtea 206, 208. 


Certiorari. 


2 Salk. 651. Wey verſus Yally. 


- 


8 EBC koz Rent upon a Demiſe of Lands in Jamaica, bzought 
25 in London, and Plea to Jurisdit#ton of this Court, That 
of Lands in there are Courts of Reco2d there, in which all Actions concern: 
Joncice, ing Lands there are determinable, and pzays Judgment, if this 
1 Lev. 143. Court has Jurisdifton ; And on Demurrer, Broderick, in Main: 
Ld. Raym. tenance of the Plea, quoted the Caſe of Parker and Damer in this 
1212, 1214. Court, Hill. 1 & 2 W. & M. Rot. 505. that Debt does not lie 
here fo2 Rent, againſt Aſſignee of a Term in Ireland; and in the 
p2incipal Caſe, if the Defendant had a good local Plea, as an 
Entry and Duſter made by Lefſo2, ſuch a Plea would want Trial 
here, and quoted fo2 this, 3 Keb. 150. where Debt was b2ought 
fo2 Rent upon Demiſe of Lands in Ireland; and pleaded that the 
Duke of York was ſeiſed in Fee of the Lands, and enter'd, and 


ouſted the Leſſee, and Jfſue there upon the Entry and Duſter. 


The Caſe and And per Hale, It is bad, becauſe the Iſſue could not be tried 
che Dag. here: And he ſaid, Jn the pzincipal Caſe his Client was at that 
dant, Diſadvantage; fo2 the Houſe demiſed, was caſually burnt, and 
by an Ack of the State of that Country ozder'd never to be re⸗ 
built, and a Reparation made to the Lefſo2; and we cannot have 
Benefit of this Matter in Evidence here, becauſe the Jury cannot 
inquire of it; and the Plaintiff is at no Miſchiek, fo2 if he has 
not Juſtice there, he may have a Mrit of Erro? hither. 
„5. Holt, Ch. Juſt. Your Caſe of Parker and Damer is good Lau; 
Hob. 37. f0 being bzought againſt the Aſſignee, it is grounded upon the Pꝛi⸗ 
rg a vity of Eſtate, which is local, and therefo2e to be bꝛought where the 
7 Co. 22 Land lies; but if it had been by Lefſo2 againſt the Leſſee, oꝛ by Aſſignee 


vil 43: 44- of Reverſion, Debt oꝛ Covenant upon the Statute 32 H. S. c. 34. it 


59. were otherwiſe, foz then it might be upon the Pzivity of * 
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which is tranſitozy, and therefoze might be laid any where: Ik a 
Deed bear Date at a Place certain, the Action thereupon muſt be 
laid there: And it has been held, that if a local Iſſue ariſe in Ire- 
land, in an Action laid here in England, it ſhall be either tried in 
the County where the Action is laid, accozding to Dowdale's Caſe 
ja 6 Co. 46, 47, 48. 02 by luggeſting that ſuch a Place in ſuch a 
County is next to Ireland, and have Jury from thence. And here 
the Defendant, upon Nil debet, may give Entry, &c. oz the Law 
of the Country in Evidence, if there be ſuch a Law; and this we 
ſee every Day done befoze Committees of Appeals from thence. 


Powell. The Diverſity appears plain between local and tranſitozy 
Ations. Ik a Deed bear Date out of the Kingdom, if the Place of 
the Date be not alledged ſomewhere in England, we cannot try it; 
but here the Action is grounded upon the Contract, which follows the 
Perſon wherever he goes. And if the Defendant had pleaded a local Vide Hob. 
Plea, it might be tried where the Action is bꝛought, oz by Sugge- WW 
ſtion, as my Lo2d ſays, in the nert Place, whereof we have Þ2ece- i In. 264. b. 
dents fn Caſes from Ireland. And there may be a Law in Jamaica a- 
gainſt Bonds; yet ſure that will not confine the Aion of Debt upon 
Bonds made there to that Country. And an Afton of Falſe Impzi⸗ 
ſonment has been brought here againſt a Governo? of Jamaica fo2 an 


Jmpziſonment there, and the Laws of the Country given in Evidence. 
Et per tot, Cur. Reſpond' ult', 


Winter verſus Garlick. 


En upon Bond fo2 Perfozmance of an Award, and award A ard to pay 
was, That Defendant ſhould pay the Plaintiff 10 l. and the Cots of Suit 
Cofts of a certain Suit befoze depending in an inferioz Court, cb in 
and thereupon mutual Releaſes; and Exception was, that the &. ; 
Award was not certain noz final, no Body knowing what the Vide 1 Salk. 
Coſts were; and then it was not mutual, the Releaſes being 02: 7® 7* 
dered upon Payment of the 101. and the Coſts, Vide 2 Lev. 
Fintney verſus Bullock. 3 Lev. 413. y 
To which was anſwered Cro. Car. 383. where it is ſaid, that the 


Coſts may be aſcertained by the Attozney's Bill, 2 Vent. 242, 243. 


Holt, Ch. J. It has been held a good Award to pay ſuch Coffs « Selk. 73. 
as Pꝛothonotary ſhould tax, and that carries it far enough; but ſure 
they ſhall either aſcertain it themſelves, oz refer to a pꝛoper Dfficer, 


Powell. That Caſe referring to the Officer of a Court has 
been ſettled on Debate, fo2 id certum eſt quod ecrtum reddi poteſt. 
Et adjournat”. | | 


Per Holt, Ch. J. There can be no ſuch Thing as a Demurrer vide pon 
in Abatement, Vid. 1 Salk. 93, 94, 218, 220. Show. 91. 198. 
2 Harvey 


r 


Term. 8 Trin. 3 Anne, in B. R. 


— 


8. C. cid Harvey verſus Broad. Vid. antea 148, 159. S. C. 


2 Salk. 626. [T was now the Queſtion, Whether the Court ought to take 
Vide poſt Notice of the Miſtake of the Day, by being told of it Ore te. 
251, 252. nus, and not aſlign'd fo2 Erro2 on the Recozd? 
Ante 148, | 
159. And Pengelly urged, That there was no Reaſon they ſhould. 
urt 2 3 7 
hs ke No- fo; the Court in their Judicial P2oceedings, never reckon by the 
dice of the Days of the Month, but by the Days of the Week, as Die Lunz 
Day, being prox poſt ſuch a Return, and relied on I Cro. 53. where a Urit 
told of it Ore gf Inquiry was returnable Die Lunz prox poſt Quinden' Hill. 1 Car, 
low and the Sheriff returned an Jnquiſition befoze him the 27th of 
4, 281, January, a Day in Truth after the Writ was returnable, and yet 
870, 1557- the Court refuſed to take Notice of it, being not aſſigned on the 
W. 3.6% Recozd. Vide 1 Lev. 196. a Precedent where it was aligned on 
667. the Reco2d, 1 Sid. 301. the Caſe in Croke allowed to be Law. 
Plowd. 265. a. 266. b. Rol. Abr. 524. pl. 5. Dyer 181. pl. 52. 


21 H. 6. 13. pl. 3. 3 Cro. 227. Latch 118. Sir Tho. Jones 228. 
Contra, Broderick quoted 2 Cro. 506, 548. 


Holt, Ch. J. Pou cannot ſay that the Monday fs Tres 'Trin', 
ko; in Truth it is the Sunday; but becauſe the Eſſoins cannot be 
kept on the Sunday, they are kept on the Monday, and pet the 
Sunday is one of the Four Days. 
A Calculation At the Council of Nice, they made a Calculation moveable foz 
— for Faſter foꝛ ever, and that is received here in England, and become 
= Part of the Law, and (ſo is the Calendar eſtabliſhed by A of 
Vid. ante 41, JJarliament, Vide the Statute de Anno Biſſextili. And can we 
N 42. take Notice of a Feaſt, without telling what Day of the Month 
Poſt 252. it is? Oz ſhall we take Notice of it becauſe vou ſhew it on the 
2 Keb. 59- Reco2D, and not when we ſee it as plainly without your telling? 
301. contra. Vide Gage's Caſe, in 5 Co. 45. Jn the Entries, the Teſte of the 

Writ of Covenant was after its Return, and this did not other- 

"wiſe appear to the Court, but by their own taking Notice of it; 


Note, and contrary to Coke's Repozt of it, it was not amended, but 
Judgment reverſed. 


Et adjournat'. 


And it being again moved in Michaelmas Term, they were all 

Vide 2 Id. clear that they muſt judicially take Motice that Tres Trin' was on 

Raym. 1066. 1 Sunday, and that Gage's Caſe in Co. Entries 250. Mo. 571. is 

full in the Point, contrary to Rep. in 5 Co. and ſa is Fiſh and 

Ante 148, Brocket's Caſe in Plowd. where a Fine was reverſed becauſe one of 
59. the Pꝛoclamations was on a Sunday. 


Fanſhaw 


— 
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Fanſhaw verſes Morriſon. Vid. antea 157, 159. : Gall, 008. 
2 520. 


Ld. Raym. 
825 fa. upon a Recognizance by Ball, ſetting fozth, That they 1138. 8. C. 
and either of them recognovit to owe the Sum of 401. to be * Tam * 
ralled of the Goods and Chattels, Lands and Tenements, of zance that 
them and either of them, upon Condition, 8c. And the Sci. fa. bey and ei- 
was to ſhew Cauſe why the ſaiv Sum of 40 . ſhould not be raiſed een 
of the Lands, 8c. of them and of either of them, with an Aver⸗ Caf temp. 
ment, Quas quidem ſeparales Summas of 40 l. they oz either of them Ne. 306. 


did not pay. 


And Wells inſiſted, that the Sci. fa. was bad, koz to levy 40 l. of 
the Goods and Lands of them and either of them, was to levy 
two ſeveral Sums of 401. and that ought not to be; and relied 
on the Caſe of Parry and Villars, where Judgment was to recover 
5 Summas, the Recognizance being as here, and Judgment 
reverſed. | 

And he laid, that it was impoſſible fo2 two to be jointly and ſe- 
verally indebted in one individual Sum, though thep may be 
jointly indebted, and bind themſelves jointly and ſeverally to the 
Payment; and therefoze the common Fozm of Bonds by two 
are, Noverint Univerſi, &c. nos teneri, ſo making a joint Lien fo2 
the Debt, which, as ta the Obligation of Payment, is diſtributed 
and made ſeveral by the ad quam quidem Soluc* obligamus nos & 
utrumque noſtrum, &c. 


Holt, Ch. Juſt. remember'd and agreed the Caſe of Parry and 
Villars, but ſaid, that by the Moꝛds here one Sum was only pay- 
able, but leviable upon the Goods and Lands of them both, oz 
of either of them, at the Party's Election. 

And he ſaid, there was this Difference between a Bond jointly 
and ſeverally, and a Recognizance ſo; that upon the Bond you 


cannot ſue both jointly and ſeverally, but upon a Recognizance 
you may. 


Et adjourpat”. Vide Hill. 3 Annz, the Reſolution. 


Eee Elmore 


ee... K 
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Elmore ver/us Tucker. 


In Replevin [? Replevin, Conuzance was as Bailiff to J. S. ko: Rent upon 
9 a Demiſe by the lald J. S. of the Locus in quo. Bar, that J. 8. 
for Rent. Whole Fee it was, Time out of Mind uſed, and ought, to repair 
Baez = 1 and maintain the Fences between the Place where and the Þlain; 
Ry cs tiff's Land next adjoining, and thꝛo Want ok Repair the Plain⸗ 
Ground for tiff's Cattle eſcaped into the Place where, and were diſtraiued fo2 
Want of ti the Rent; and on Demurrer, Eyre fo2 the Demurrer relied on 


Repairs, and 


there diftrain- 2 Saund. Pool verſus Longville, the very Cale, | 

ed, c. | 

Vide Hob. Holt, Ch. J. J think it is hard to maintain that Judgment, 
2 Saund. 282, that when the Platntiff's Inheritance is charged with the Re: 
289. pairs, he ſhould take Advantage of his own Wrong in not repair: 


750, 186. ing, by making the eſcaping Cattle a Diſtreſs fo2 his Rent; and 
it is not like the Caſe of Loꝛd and Tenant there quoted, fo2 the 
Lozd has nothing to do with the Land, but the Charge of Be⸗ 
pairs belongs to the Tenant. 

Per Cur. That Judgment is fit to be re-conſidered, 

Adjournat. Ideo adjournatur. 

1 Docmanny verſus Davenant, 

2 DE Defendant demurred in Abatement, and Plaintiff joined 


in Bar, and Judgment final fo2 the Plaintiff: Foz the Court 
___  fatd, they knew not what a Demurrer in Abatement was, fo? if the 
2 in Cauſe be apparent to the Court, they would abate the Writ, &c. 
14. Raym. themſelves, 02 elſe it ought to be pleaded, and they ſaid they would 
20, 22, 393, turn all ſuch Oemurrers into Bars, tho' Eyre qtioted Wimbiſh 
1021 1923) verſus Willoughby in Plowd. a Precedent of a Demurrer in Abate: 
Cal. temp. Ment. Vide antea 84, 88, 115, 195. of Demurrers to Pleas in 
Mac. 169, Abatement, but not ok Demurrers in Abatement. | 


170. 
Ex Officio. , Skin, 620. Carthew $8. 


1 Salk. 7. S. C. Lepiot verſus Browne. 


One B. remo- Cing removed by Habeas Corpus into Cuſtod Mareſchalli, thc 
* i Plaintiff declared againſt him by the Mame of J. B. of ſuch a 
ar, plea . » . p E. 
ed in Abate- Place, in Cuſtodia Mareſchalli; and he pleaded in Abatement, that 
ment the. his Father lived in the lame Town, and that his Name was J. B. too, 
Abgang and concluded in Abatement, foz the Want of the Addition of Junior, 

nguiining B's p p ) 5 
him from his O2 (OMe other, to diſtinguich him from the Father; and tho' this was 
282 60. by Bill, and ſo not within the Statute of Additions, yet by the Com. 
074%. mon Law there ought to be an Addition to diſtinguiſh in this Cale 
of the Son; ſecus if the Father were ſued, fo2 then J. B. without 


Addition 


Term. S. Trin. 3 Anne, in B R. 199 


_ „** 


addition will be taten fo2 the Father; and the being in Cuſtod 
Mareſc' ſhall not help it: 


1. Becauſe there is no Delcription of the Perſan, 
2. The Father may be there too. And he quoted Raſt. Ent. 3 ro. 


33 H. 6. 54, 55. 37 fl. 6. 29. b. 30. a. 4 Ed. 3. 31. 8 Ed. 3. 50. 
21 H. 6. 26. b. 5 Ed. 4. 25. a. 


Holt, Ch. Juſt. ' Suppoſe Father and Son be called J. S. and Where upon 
one by Will deviſes his Lands to ſ. S. this prima Facie ſhall be ren 
underſtood the Father; but if it be made out, that Deviſoz did be Werne 
not know the F ather, &c. the Son ſhall take, quod fur conceſo: Fay wig 
and ſtippoſe one deals with the Son, and knows nothing of the © oo 
father, (hall he at his Peril take Motice that he has a Father of 
the ſame Mame, &ce Indeed, the Defendant, by bringing the Ha⸗ 
beas Cozpus, had concluded himſelf if you had relied upon it. Ik Vide 11 Co. 
this were an Oziginal, and the Father and Son had lived in dif: 39 


kerent Counties, tbere had been no Occaſion of Addition of Junior. 


And per Cur', Pou ſhould have alſo ſaid, That the Father was 
in Cuſtad Marele too: And therefo2e reſpond ult' Niſi befo2e End 
of Term; but the laſt Day Pens gelly ſpeaking to it again, let it Let it go 
go over. e e. 


Adams verſus Tertenants of Savage. Vid. antca 134. 1 Saz 40. 
Poſt 226. 5 yg 


Ld. Raym. 

22 1253. 
Ci' fac” was to ſummon in the Tertenants of S. not naming ? in. 601 
them: And to this it was pleaded in Abatement, That J. S. 69. 5 
was a Tertenant not ſummoned, and concluded quod Breve caſſe- Plea in Abate- 
tur; whereas the true May had been to conclude, Si reſpondere de- e 5 
beat quouſque, and thereupon to take a new Writ to ſummon: in was a Fe 

that Tertenant : But fo? Pꝛecedents of ſuch Concluſions as here, we nor 

Co. Ent. 604. Clift's Entries 7502. Vid. 2 Cro. 506, 507. Cro. El. can. 111. 
740. Mo. 524. contra. All the Court took a Difference where Skinner 273. 
the Writ is general, and where it goes about to name the Terte- . oY. 
nänts particuiarly, and oinits one: In the latter Caſe, the Writ , 459. | 
may be abated, fo2 there the Party may have a better Grit of the Diffcrence 

Kind, viz. Due naming them all; but in the firſt Cale he cannot, Writs ge. 
und therefoze we cannot give Judgment to quaſh the Writ, but cerca). 


onlp he all not be put to anſwer till the other be ſummoned. 


But becauſe Darnell, Serjeant, urged he had a Multitude of acjornatur. 
J!ecedents Contrary, they gave Day to ſhew them, Vide 1 Kev. 
55, 310, 351, 352 


Keb. 351. Tertenants cannot plead in Abatement if any be 
ſummoned. 


Concluſion of a Plea in Abatement. See Carthew 363, 364. Inſt. 


Leg. 512, 513, 523, 524+ Harwood 


\ 
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Hawe verſus Turberville. 


3 Ekendant bozrowed Yoney koz the Uſe of his Bother, and 
1 obliged himſelf by Bond to the Payment of it, on all De. 


Mother would Hund, ik his Mother would not pay: And now in Debt upon 
Wack bie, this Bond, and Oyer thereof, he demurr'd to the Declaration, 
3,45, 77, becauſe there was no ſpecial Requeſt with Time and Place of the 
Raym 27. Mother, and licet ſæpius requiſitus would not do; fo2, as it wag 
5 laid, the Defendant ow'd nothing till Want of Payment by the 


1 Mod. 35. other, and no Fault could be in her, there being no Demand. 
2 Mod. 285. 


: yaund.00, Per Cur', When there is a Duty which the Law makes payable 


on Demand, there needs no Demand exp2efly laid; but where 

there is no Duty till Demand, it is otherwiſe; and here was a 
Requeſt Duty ab initio: Jf a Man be bound to pay Money on Default of 
where ne Payment by another, but is not the oziginal Debtoz, there he is 
Vide pot not chargeable till ſpecial Kequeſt made of him who was to pay it, 


260, 227. 


2 Salk. 457. 2 5 
Carth. 268. Jud pro quer. 


Ld. Raym. 596, 1095, 1140. Caf. temp. W. 3. 413, 414. Caf. temp. Mac. 519, 5 20. 


Walſmely ver/us Ruſſel. 
Cafe for ſean- © JL. aintiff in the Caſe declared, That he is a Pan of Veputa⸗ 


ken of, 1 tion, free from all Perjury and Suboznation of Perjury; and 
Juſtice of that he is, and fo2 fir Months befoze the Mozds ſpoke was, a 
_ Juſtice of Peace, and is, and fo? ſeveral Pears befoze was, Chan- 
a Conßliory Cello; Of the Conſiſtozy-Court of the Biſhop of Coventry and Litch- 
Court, c. field; and Writs did iſſue ſuch a Pear fo2 calling a Parliament, 
yaa ard and that ſuch a Day in that Pear was appointed fo? the Election 
Pains, of Burgeſſes fo2 Litchfield to ſerve in the ſaid Parliament; that 
Vide 3 Co. the Plaintiff intended to ſtand as Candidate, and of ſuch his In⸗ 
1 Fe tention gave publick Motice; that the Dekendant knowing the 
280. dꝛemiſſes, to diſparage the Plaintiff in his Credit and Reputa: 
1 50. tion, and to bzing him under the Penalty of Perjurp, and Suboz⸗ 
108, G nation of Perjury, at ſuch a Time and Place, in hearing of ſeve- 
Carth. 330. ral of the Queen's Subjets, and in the Pꝛeſence of the Plaintiff, 
Sicher 95, ſpoke of him the Plaintiff theſe falſe and ſcandalous Wo2ds; 
Id. Raym. There goes your rare Chancellor, innuendo the Plaintiff, to ſuborn 
236, 7510, Witneſſes to ſwear againſt the Parſon; Mhereas the Plaintiff was 
8 not guilty thereof. Gerdict and Damages fo? the Plaintiff. 


W. 3.98, 514. Caſ. temp. An. 193, 194, 220, 221. Caſ. temp. Mac. 196, 197, 198. 1 Mod. Caſ. in L. 


& Eq. 270. Comyns 262. Stra. 420, 617, 1157, 1168. 


That the Gould, Juſt. The Adlon well lies: Tf the Mozds were ſimply and 
Tics  abſtratedly ſpoken, without Reference to any publick Employment 0? 
being ſpoken Office ok the Platntiff, the Caſe would have been moze doubtful, tho 
in Reference J will not give any Opinion even in that Caſe; but here they ate 
to hi: dert. ſpoken in Reference to his Office of Chancelloz, and of one that was 
tor, Cc. then in Commiſſion of the Peace, and ſtood Candidate fo2 a Mem⸗ 


I ber 
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ber ok Parliament; and in that Beſpeck they are as repꝛoachful 
as on be, they wound his Reputation, and craftily obſtruct his 
Elefttion, 


* 


Object. They are not ſpoke with Reference to his Office. That the 

Anſw. But they are; fo2 they are ſpoken of one in an Office of cen. 
Truſt, and having Adminiſtration of Juſtice, and ſpoken expzeſly Indication of 
in that Capacity, There goes your rare Chancellor: And it cannot bis Capacity, 
be taken here that the Wo2d Chancellor was only meant koz a au che 
Deſcription of the Perſon, but rather an Indication of Capacity Word Ser 
in which he did ſubom the Witneſſes; and it is not material to 7" be. 
ſhew, that any Woman did ſwear againft a Parſon befoze him; an il Seng. 
fo2 if there did not, then the greater Falſity and Scandal, and the 
Wo2d Subornation is always taken in an ill Senſe, 3 Inſt. 167. 


Obj. 1 Roll. Ab. 51. Yelv. 72. Thou haſt procured 7. & to come 30 O5. It is not 
Miles to commit Perjury before the Lord Biſhop, of Winton, and gave id, that he 
him ſo much Money: Reſolved the Action would not lie, becauſe not — 
ſaid, That they did commit Perjury; and therefoze no Dffence. 

Anſw. This very Caſe was adjudged aitionable, 5 Jac. & 3 Cro. R. Words to 

Thou haſt procured falſe Witneſſes to ſwear in ſuch an Action e rxapy | 
held Adlon would lie, fo2 it ſhall be intended in malam partem; Vid. 7, and 4c. 
1 Vent. 50. 1 Lev. 180. He is a forſworn Juſtice, and not fit to {it on cording to 
the Bench, ſpoke of a Juſtice of Peace, aitionable; and Wozws are © een 
to be taken accozding to their general Acceptation ; and the gene- Yelv. 72. acc. 
ral Acceptation of theſe Mozds cannot be otherwiſe than criminal, 84 Cro. Car. 
1 Cro. 14, 15. I have often been with Juſtice B. for Juſtice, but could 34 Jac. 151. 
get nothing but Injuſtice at his Hands, aitionable ; and it ſhall not be conra. 
intended of any Demand of paivate Juſtice: Beſides, theſe Mozds 8 
are ſpoke of one who deſigned to ſtand fo2 Parliament⸗man, and Carth. + 4 
with Intent to hinder his Eletion; and he quoted the Caſe of Sir , 408. 
Walter Clarges. To ſay of a Man, That he is a Papiſt, though not 
ationable in themſelves, pet they were adjudged aftonable, be⸗ 
cauſe ſpoke of one who ſtood fo2 Parliament⸗Man: The like Judg- 
ment in the Caſe of one Stowell, ſince. Hard. 103. You and your 
Crew brought the late K. to Death, aitionable; though it might be 
ſaid, That they only attended him to the Place of Execution: 

Yet becauſe the Mozds ſound in Scandal, and that the common 
Acceptation and Conſtruftion of them muſt be, that they were con- 
cerned and buſied in bzinging the K. to Death; and concluded fo? 
the Plaintiff. 


Powys doubted how it would be, if the Mozds had no Relation o) Adion- 
to his Office, oz ſpoke of a Man not in Office; but held them aiti- bene 
onable here, fo2 theſe two Reaſons, viz. Spoke of a publick Offi- Pablück Of. 
cer, and in Reference to his Office; fo2 he held the Mozd Chan- cer, and in 
cellor was not a deſignatio Perſonæ, 02 as his Name, as Parſon a 
92 Dean is; but an Innuendo of his Cozruption quatenus ſuch, i. e. 
quatenus a Chancelloz: And he denied the Caſe in 1 Roll. Abr. 79. 

p. 2. but agreed, 2 Cro. 190. 7 art forſworn in SORE, 
an 


Ro 
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Vide Cro. And fame Book, 436. Thou art perjured, for thou art forſworn in 
Jac. 158. „ the Biſhop of G'.s Court, not to be acklonable; and would diſtin⸗ 
ij. guiſh thoſe Caſes from this, becauſe ſpoken here of an Officer, 
and with Relation to his Office: Suboznation is a known Term 
in the Law, and is the Moꝛzd of Art fo2 cozrupting one to com: 
mit Perjury, 3 Inſt. 167. The Statute of 32 U. 8. c. 9. ſpeaks of 
Suboznation of Witnefſes; 5 Eliz. c. 9. Subaznation o2 Falſe 
Pꝛocurement of a Witneſs, Vid. 1 Lev. 118. Hard. 5ot. Mo. 243. 


Per Anderſon, A pꝛibate Man cannot be flandered but by parti⸗ 
cular Mods, but general Mozds ſuffice to flander a Magiſtrate, 
and concluded pro Quer'. 


r Vent. 59, Powell contra: 1. Pe agreed, the Phzaſe of Erp2eſſion was ag 
That che Direct as if the Defendant had aiually ſaid, That the Plaintiff 
Words are had ſubozned Mitneſſes to ſwear againſt the Parſon: J cannot 
_ gon. well find whether my B2others think the Tos ackionable in 
nome” themſelves, if ſpoken of any Perſon whatever, oz by reaſon of 
a Relation to his Office, o: other Circumſtances of the Plain- 
tiff on the Declaration; but I hold them not aftonable upon any 

Account. | | 
2. Not without a Relation to his Office; one cannot be a Su⸗ 
bo2ner of Perjury, without there be a Perjury committed: One 
indeed may ſubozn to \wear, and yet no Oath taken; oz an Dath 
may be taken, and yet it be no Perjury, fo2 it does not appear to 
be in any Court of Juſtice; the Caſe in 3 Cro. not like this, fo2 
here is neither Court o2 Cauſe mentioned, where the Swearfng 
was; and he agreed the Caſe in Cro. Jac. 158. fo2 there was a 
Perjury ſaid to have been committed: And as to the Caſe in 
Hard 501. a Perjury is likewiſe charged; Jt is not aftonable to 
ſay, That one did fozlwear himſelf, a fortiori, how can the ſubozn⸗ 
ing one to fox{wear himlelf, be Slander to bear an Afﬀfon And 
Suboznation, Ex vi termini, does not impozt a Suboznation of 
Perjury; and the Caſe in 1 Roll. 79. is much ſtronger than this; 
Suboznation indeed is never taken in a good Senſe, no moze fs 
1 yet no Afton lies fo2 ſaying a Pan did foxſwear 


It does not Then as to the Relation of theſe Wozds to his Office, oz that 
PPC. was be alledges Himſelf to be a Juſtice of Peace, and Candidate fo? 
before he Parliament: J agree, Mozds ſpoke of a Magiſtrate will bear Ac⸗ 
Plaintiff, tion, that would not do ſo if ſpoke of another, but they muſt touch 
2 Cro- 143. him in his Office: Ik there had been a Caſe in which a Parſon had 

been Party befo2e the Plaintiff, and Women had been ſwo2n in it, 

and that had been ſet fozth, then theſe UWlozds might be applied by 

Innuendo to that, and ideo afttonable. Vid. Cro. Jac. 30. Vel. 220, 
[Chancellor] 221. And the Mozd [Chancellor] does not neceſſarily fmpo2t, that 
does not us this was charged upon him fn his Office of Chancelloz; and Mozds 


ceſſarily im- 


port his Of- Muſt be either actionable in their Nature, and bear Aﬀton if ſpoke 


ice. of any Body, oz ſcandaltze him in Office, &c. to bear an Afton. 


4 | Holt, 
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Holt, Ch. Juſt. acc. My B2others fo2 the Plaintiff are not Ch. J. Here 
well agreed, whether the Uiozds be attonable in themſelves, but n Concer 
rather incline not; and J think they have great Reaſon fo? that gate of Pes. 
Opinion, becauſe here is no Charge upon the Plaintiff of any iy. &: 
Suboznation of Perjurp, oz that he did ſubozn Mitneſſes to fo2- 
ſwear themlelves: And ſuppoſe it were the firſt, and no Collo- 
quium of any Cauſe, oz Court where there had been an Oath, it 
would not be aſtionable; no2 is there any Pꝛecedent fo? it, and 
there is reaſon there ſhould not: Foz to ſay a Man has fozſwo2n 
himſelf, is not aittonable; Ideo not to ſubozn Tiitneſſes to foz- Saborning 
ſwear : But the Wozds are not ſo ſtrong in this Caſe, fo2 they union eo 
are, that he did ſubozn Witneſſes to ſwear; ſure the Subozning grime, G. 
Uitneſſes to ſwear is no Crime, and Suboznfng Ex vi termini fs LA. Raym. 
not a Crime otherwiſe than it relates to Perjury; and Subozn- **7- 
ing Citneſſes to ſwear, does not imply that they do ſwear; and 
in the Caſe in 1 Ro. 79. lays a Colloquium of a Suit in Chan- 
cery, and Mitneſſes ſwozn there: So firſt one would think here 
was a Suboznation of Perjury; and the Mozds go farther, and 
ſay, that he would ſue in the Star-Chamber fo2 it, a pzoper Court 
to puniſh Perjury in; yet held not afttonable: Chen how do theſe | 
Wozds touch him in his Office? Fo? if a Chancello2 will ſubo2n Thee wores 
Witneſſes to wear, does this relate to his Office? Tf he does trays _ 
in another than in a Spiritual Court, it cannot; if it be in a O.. 
Spiritual Court, it map not be befoze Himſelf: In ſhozt, it does 
not appear to have been befoze Himſelf, and we muſt not intend it 
to maintain an Ackion: And the naming him Chancellor is no 
moze, and ſo commonly underſtood, than a delignatio Perſonæ, as 
M. Chancellozt: To make Mozds ackionable in themſelves, it fs What is ne. 
neceſſary to charge ſome ſcandalous Crime by them: Ik a Com- — 1 ; 
munication had been laid concerning an Oath which a Man had able in 
taken in a Court of Juſtice, and that the Man did kozlwear him- chem(ctves. 
ſelf, that had been charging him with Perjury, and therefo2e 
attionable 2 But barely to ſay, That a Pan did foz(wear himſelf, 

0) ſubozn another ſo to do, is not charging an Offence puniſhable, 

and therefoze not ſufficient to ground an Aﬀtion; and concluded How Judg- 
ko the Defendant. And the Court being thus divided, the Que- ebe 
ſion was about the Judgment, Jf Rule be fo2 a Cauſe to ſtay till when che 
the Court be further moved, and the Court is divided, there need car is di 
no new Rule from Court, and the Plaintiff without moze may 7.5. Kym. 
enter Judgment upon the Gerdick; But if the Caſe be ruled to be 49; 
put in the Paper fo2 Argument, oz laſt Rule be a Cur' adv' vult, „ pam? 368, 


and the Court be divided, there can be no Judgment: And the ,,.. 
Caſe of Iveſon and More ſtands upon that Point to this Day. 27%. 


380, Ce. 


Domina 
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Pies Domina Regina Verſus London. 


228, 229. | _ 
2 Salk. % A 2 Over fo? Payment of Labourers Wages, did recite the 
ah «6,00 ſpectal Patter, viz. That two Perſons were retained by the 
der tor Pay- Defendant, being Overſeer of the Mozks of the King's Garden at 
ment of =. Hampton-Court, at ſo much a Day, and employed in Garden-Wozg 
Labourer, there; and the Oꝛder made to enkozce Payment, and removed by Cer. 
Sc. tiorari from Hicks's Hall: And to have it quaſhed, was now moved: 
See Shiner F02 the Juſtices have no Power by the Statute of 5 El. c. 4. to onder 
Ld. Raym. JPayment of the Mages of a Coachman, Footman, oz any other 
$20, 1395- Labourer oz Servants, but fuch as are Labourers in Pusbandy; 
og They cannot make Dwers uponBaicklayers, Carpenters, &c. Monks, 
Dyer 265. a. blit in caſe of Servants in husbandzy, where the Juſtices may ſettle 
Jenk. 135. their TUages, and fo2ce them to ſerve by the At of Parliament, they 
vice . may compel Payment; and the Juſtices have Power to regulate Wa: 
Mo. 698. ges in Abundance of Cales, where they cannot compel Payment, 
8 3 ws. and the Caſe of the Queen genus Corbet, here befoze, and Fitz, 
Salon, ol) N. B. 168. Bro. tit. Labour, were quoted, and this Diſtinion was 
extends to taken; Ik the Ozder had been generally fo2 Mages, there the 
— dog Court would not intend it to be other than Mages in Þusbandy, 
Ante gi. AND it might hold; but where on the Face of the D2der it appears 
otherwiſe, as here it does, it is in it ſelf void as touching a Pat, 

ter whereof they have no Jurisdifion, and indeed it does not ap: 

pear that this was fo2 Mages ſettled by Juſtices, and they never 

did pꝛetend to a Jurisditon but where the Wages was ſettled by 

them: Then this is a Queſtion of Jurisdition, and Acts of Par: 

liament concerning Jurisdition ought to be taken ſfritly ; and all 

the Matter of Equity that may be urged on the other Side, is 


ſhut out by this one Anſwer, That it is againſt a poſitive Law. 


R. The Juſti- Broderick contra. 1. This Jurisdifion has been ererciſed by them 
ces javeex- ever ſince the making ok the Statute, which is a great Argument 
Juriſdiction Of Bight: pe quoted Paſch. 3 W. & M. King & Queen, ©. Jammer, 
over op where it did not appear to have been a Service in Þusband2y; and 
and Wort in there it was held, they could enkozce their Ozder by Commitment; 
a Garden is AND He inſiſted, that Cozk in a Garden was a Service in Pusbandzy; 
— and they have always been allowed a Jurisditton in that Cale: And 
S. talking the ſeveral Clauſes of the Statute together, they neceſſarily 
intend to give Remedy by the Juſtices in all Caſes of this Kind. 
Sect. 7, & 15. they are to fir and ſettle Mages and Day-hire of La- 
bourers, and ſoof Appꝛentices in Husbandꝛy: Sea. 14. That a Party 
retained ſhall not go, if he be duly patd, till the Mok be finiſhed, un 
der Penalty of a Month's Jmp2iſonment, to be inflited by the Juſt! 
ces: Sect. 18. They are to conviit Maſters koꝛ keeping contrary to the 
Act: Sect. 37. All Juſtices are required to make ſpecial and diligent 
Inquiry into the Bzeaches made of any of the Bꝛanches of this Sta⸗ 
tute. It then by this Statute they are to aſcertain Mages and ©? 
hire, to examine and puniſh Maſters that give moze, oz * 
2 
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that will take moze, than the eſtabliſhed Rate; if Servant can- 
not leave Maſter without Leave, but that they may puniſh him, 
and that all Dffences contrary to this Act are determinable by 
the Juſtices; Why ſhall not they, by Qirtue of thoſe comp2ehen- 
ſive Alozds, compel Payment of ſuch. Servants and Labourers 
Mages: 


Holt, Ch. J. Two Queſtions may well ariſe here: 1. Whether cn. J. It does 
the Defendant be bound to pay thoſe Mages at all? Foz if he be ar 409% 
employed as a Surveyo2 of this Wozk, and byings in others, 3 
and agrees with them, it may well be that he ſhall be chargeable upon his own 
by them: As if J put out Cloth to a Tayloz, and he employs tee 8 
Journeymen to make it up, he, and not J, ſhall pay them, and Cat che 
he by me is to be paid fo2 the whole Mozk. Jt may be on the Crown. 
other Þand, the Contract was not made by the Defendant upon 
his own Credit, but upon the Credit of the Crown; and neither 
appears on the Ozder, but it only ſays, the Retainer was by 
him. | 

2. Suppoſe the Contra# be with him, and upon his Credit, 2. rf br La. 
whether a Gardiner wozking koz Oay-labour in a Garden, be ER : 
within the Power given to the Juſtices in Point of Payment of de eee, 
his Mages? And what ſticks with me is, why they ſhould Have Power. 
Power over Mages and Oay-labour in pusbandzp, and not in 
Caſes of other Labourers: Pou ſay, it is by Implication the 
ſame, becauſe of the Powers given to them by the Statute over 
ſuch Labourers: And he remembered an Ozder made upon my 
Lo2d Ollulſton, fo2 his Coachman's Wages, which was quaſhed , 
and ſaid, Sure they cannot ozder a Journeyman Taploz his That they 
Wages, oz Hire; and their having exerciſed this Jurisdifion all 12 
along, will not make it legal, if without Foundation; and in that Taylor, e. 
Reſpet it is not itke Suit in the Admiralty ko: Seamens Tages, bis Wages or 
fo2 that may ſtand upon this Reaſon : The Admiralty is a Court 28e 
Time out of Hind, and it may be by ancient Cuſtom they have 63.. 
Jurisdifion over Seamens Mages; but this here is a Jurisdic- 
tion ſet up within Memozp of Man: Eccleſiaſtical Court have Ju- 
risdiffion of Mills and Teſtaments, but not by Commune Jus, 
but by Pꝛeſcription, and no A# of Parliament is to give them 
Jurisdition : But it is lald in Henſloe's Caſe, and fo in Selden, 

That it was given to them by the Laws ok the Kingdom, and it 
is not ſo any where but in England; ſo ſince the Caſe of Sea- 
mens Mages was always determinable in the Admiralty, we 


muſt now underſtand that it had a legal Commencement, 


And at another Day, the D2der was quaſh'd per tot' Cur', fo2 The Order 
that it appeared upon the Face of it not to be ko; Labour in Hug- Jen 1 
bandzy; but ik that had not appeared ſo, we would perhaps in- as not for 
tend it Þusbandyy, but now there is no Room fo2 ſuch an In⸗ Hubandry. | 
tendment. | 


G g'8 Carleton 
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ig laid; where⸗ 
but no Venue is v--was 

leads a Keleaſe, t Dueſtion now , 
Vide Pave. fied. he Plaintif demurs, and the that there was an — — 
nant's Caſe. upon the P Court, being infowmed i ad mend e 
Pot 235 UWihcther = by pr Fine! A a Certiorar 
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: on its own Foot, 
;nal afſign'd ay do it, and this Caſe fir all Ga where the 
| av San, Gould. Te may ther Caſes: And nt, 02 ruled fo2 
Noy 35, and dittinguiſhed reer oder baue gal Nn 
O 5 : 2 e g e 7 . k 
1 Sid. 39. 1 ﬀ in Erroz, 02 le ht to award a can⸗ 
11.99 AD leintiff üdgment, they ough w the Defendant 
e Revert of th Invent, \ewichtanving any is Error appear 1 
© + Bo: hole . fo2 no o Erroꝛ a 
Qr. 1 Show the ht demand it; l | r02 yet if n dir⸗ 
273. not of Righ fendant admitting Erroz, ll affirm the Judg 
; endan they ſha 
154 113 Plea of the De aminatſon of the Recozd. 0 * mech of Erroz, as a 
Carh. Je, the Court on Ex Ik a Fa be plead (ue is taken thereupon, 
| 200, 339. ment. 21 Ed. 3. 2 ſays the Book, and J Caſe yet the Court 
Prot Feoffment oz — 4 intiff, which ts — pear to them therein, 
| Thr th an „ and it — N the Want of an 5 
Court m?Y ſhall exan . d tho! Erroꝛ be afli e Court upon 
award a Cer- firm it. And tho Ozicinal below, th - a Cer- 
ziorari ad in- ſhall affirn ce there may be an Oꝛig barred from awarding . 
form” conſcient nal, vet lin e Reco2d, Cannot be 1 f merly as appears * 
fendane en Examination of th k. It is true, fo2merly, m pleaded, 
endant can- JAM fied thereof, ullo eſt erratu 
at end dere £0 he It has been held, That auler further, 3 
S 7. he Cot HOU cape aſd befoze them, but ince the wiv 
Cai 0 p 2 Ne on muſt be Ae 1 erratum —＋ In nor Py a right 
Caſ temp. | at after In Dd tha : 
3 rol be clo. the Court _— a Certiorari fo2 { to 
19. 33 0. . 
1 Mod 3 1 and — 1 2 OY , 1 Ro. 18 1 Truth 
31, 331, rm the Judgment. 36. Biſhops Caſe, s it to be 
327, 2 h 152. 1 fo. 139. 5 ar "ndefenſ! tho Coke repozts Antho- 
3 2 393 206 = a Nil dicit & Oy this I take to be a ſtrong Eon 
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pleaded. 
Carth. 339. 


— 
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and Latch 152. that after the Plea pleaded, the Party cannot pꝛay r Leon. 22. 
Certiorari, and if he does, it ſhall not go at all; and the Entry Noy 83, 84. 
zught to be that it was by Court, and not at Pꝛaper of Party, and vide Cs. 
no Difference between this and In nullo eſt errat. in Point of Reaſon, 36. 

fo2 one is Matter of Law, and the other of Fact: And why ſhould it 5 . 37 
be when the Jfſue in Law is againſt him, and not when the Iſſue in 

fact is? And in thole Books it is ſaid, that the Court may ſend Cer- 

tiorari, as well to reverſe as to affirm, after ln nullo eſt erratum. 


Powell acc. The Releaſe being as none, becauſe not well pleaded, This Releaſe 
does not tie our Pands, but that we may award a Certiorari to know a leaded, 
whether this is Erro2 oz not; and the Court may do it to be in- nd there, 
fommed of any Erro2 in Law, where they are not fozecloſed by the At the Court is 
of the Party, and this is ſuch. Ind where-ever the Court are not b, ee 
harred from examining the Errozs on the Recozd, they may info2m parry. 
themſelves thus of the true State thereof, tho the Parties have 
foxecloſed themlelves of that Advantage by Pleading oz Confeſſion ; 
fo they muſt affirm oz diſaffirm the Judgment, upon Giew of the 
whole Reco2d, acco2ding to their Knowledge and Conſcience, with- 
out Regard to Party's Admiſſion, and therefoze ought to know of 
their own Knowledge whether there be Erro2 in Law, and not to re- 
ly upon the Party's Admiſſion. 2 Ed. 4. 3 2. is the firſt that J find 
in the Books of Certiorari's ex Officio Cur. and there the Parties 
| agreed the Reco2d as removed to be perfect, and yet the Court did 
award a Certiorari. And J cannot tell but in many Cates the Court 
are bound to do it, eſpecially to affirm a Judgment. It cannot be at 
the Pꝛayer of the Parties, becauſe they have eſtopp'd themſclves by 
their Plea, and in ſome Caſes the Court have denied it to reverſe a 
Judgment. Palm. 520. Young cer/as Young. Inkant bought an 
Oꝛiginal, in which Caſe he need not find Pledges; but if he come 
of Age befoze Judgment, he ought to add them, and that being 
the Caſe, Mant of Pledges was aſſigned fo2 Erroz, and there 
the Court would not grant a Certiorari to make Erroz, and with 
this agrees the Caſe in Jo. 139. and Latch 152. | 

The Difference is between the Caſe ok the Plaintiff in Erroz, 
and of the Dekendant: Jf the Plaintifk aſſign Erroz, and take a 
dci fa ad audiend' Error', and that it is returned ſerved, and then 
the Plaintiff is nonſuited, o2 enters a Retraxit, the Court with- 
out moze will affirm the Judgment. 21 Ed. 4. 38, 39, 44. | 

Another Difference is between Errozs in Law and Errozs in Digerence be- 
Fat: Ik Erro2 in Fact be alledged, and In nullo eſt Erratum plead- 3 
ed to it, oꝛ a Releaſe, and that found againſt the Pleader, that is i 
a Conkeſſion ok the Erroz, and the Court thereupon ſhall without Fs. 
moze reverſe the Judgment; but pleading a Releaſe of an Erroz h, 
in Law is not ſo, fo2 a Releaſe will not make that Erro2 that is * 
not fo, as appears to the Court on Reco2d; but the Releaſe there 
is only a Bar of the Ueration of the Suit of the Crit of Crro?, 
fob the Court cannot p2oceed but upon a Writ of Erro2, and the 
Releaſe may bar that; but if Releaſe be pleaded which does not 


bar the Writ, the Court may pꝛoceed to examine the Reco ; 
4 | An 
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And ſo is the Caſe, 21 Ed. 3. 54. And where ever they can go to 
examine Errozs, there they muſt take all legal Ways to be in⸗ 
kozmed of the whole Recozd. And he quoted the Caſe of Done 
verſus Smithers, which was, 1 Cro. 415, 416. 1 Jo. 373, 374. 
Biſhop's Caſe. And as to Biſhop's Caſe, as repo2ted by Coke, it was after In nul. 
Vide 1 Cro. lo eſt erratum pleaded, but there the Party took out a Certiorari with: 
Mo. -oo. Out Leave of Court, and they held he could not have that Writ af, 
1 Leon. 22. ter that Plea, whereby he had concluded himſelf, but that the Court 
Yelv. 117 might ex Officio award it; and tho' it was annex to the Recozd by 
: Roll. 754, the Aft of the Party, yet the Court took it off, and awarded one them: 
756. ſelves. 7 Ed. 4. 16. Br. Err. 165. Fitz. Err. 4. Che D ifference between 
1 Keb. 225. Erto2 in Fait and in Law: Fat may be confeſs'd, but Erro? in Lay 
cannot, ſo as to tie up the Þands of the Court; fo2 tho' the Party 
Does confeſs the Mant of a Urit Dziginal, Cap. &c. the Court 
cannot take his Mozd, and reverſe the Judgment, but they muf 
inſpet the Reco2d, and be infozmed. And the Fozm ok Entries 
Certiorari ex in Caſe of awarding C-rtiorari ex Officio, fs quia expediens Cur, vi- 
inder detur, to know whether there be luch a Crit oz not. 
19 tO 422. 
ame 194. Obj. The Nature of this Erroꝛ is ſuch as may be confeſs'd, fy 
it is only whether there may be ſuch a Urit oz no. 
Anſwer. But it is Matter of Law, whether there be Oziginal 
in the Cauſe oz no: And concluded to award the Urit. 


Cs. 7. again Holt, Ch. J. contra. J am glad my Bꝛothers can be again 
ne cage me in this Caſe fo2 ſuppozting a Judgment, but am ſozry J can: 
not agree with their Reaſons. 


The uation 1. Becauſe the Queſtion now befo2e us is not whether there be Er: 


te Plea in ko; 02 no, but whether the Plea in Bar be good as pleaded. When 
Bar, as plead- Exxoꝛ is aligned, and In nullo eſt erratum pleaded, 02 a Default is 
* made, there the Matter of Erroꝛ is the Queſtion befo2e the Court; 
but now the Matter put in our Judgment is, whether the Plea be good 
02 not; ſo that now we are determining another Queſtion than is in 
Judgment befoze us. It In nullo eſt erratum be pleaded, oz a De⸗ 
kault made, no Doubt the Court map award a Certiorari. In Done 
Dore and Sni. nid Smither's Caſe, that which was aſſigned fo2 Erroz, appeared to 
eber's Cale. the Court to be no Erro2; then the Matter pleaded in Bar of that 
Erro?, tho' againſt the Defendant, was impertinent, becauſe it ap- 
peared to the Court to be no Erroz. Ik in Debt upon a Bond the 
Declaration be bad, and the Plea in Bar be ſo too, yet Judgment 
ſhall not be fo2 the Plaintiff upon the bad Bar, but againſt him, be⸗ 
cauſe the Declaration appearing bad, the Bar was inſignificant: 
So in Grit of Erroz, if Releaſe be pleaded, and Jſſue thereupon 
found fo2 the Plaintiff, it there appear no Erro2 on the Reco?d, the 
Judgment ſhall be affirmed, becauſe the Court are to judge of the 
whole Reco2d befoze em. Ik a bad Plea in Bar be to a bad Decl. 
ration, oꝛ to a bad Aſſignment of Erroz, it is idle, and the Court ſhall 
take no Motice of the Jnſufficiency of it, but ſhall judge on the Ke 


cod. And lo agrees the Caſe of 2x Ed. 3. that notwithſtandins i 
0 Releaſe 


— 


Keleaſe found koz the Plaintiff in Erro, pet if there be no Erroz, 
Judgment ſhall be affirmed; but here is apparent Erroz, viz. the 

ant of an oziginal in an Action in the Common Pleas: Suppoſe 

then the Defendant had not come in gratis, and pleaded a Releaſe, 

but the Plaintiff Had aſſigned Erroꝛs, and taken out a Certiorari, and Vide Keb. 
it were certified that there was no Oziginal, and then the Defendant 1 

had come and pleaded the Releaſe, as here; you would not in that &5ay, 45. 
Caſe have granted a Certiorari, and yet vou might as well do it then 

as now; fo2 now the Defendant by coming in gratis ſaves the Plain⸗ 

tiff the Trouble of a Certiorari, and admits Erro?, but pleads a Re- 

(caſe: So it appears to the Court, there is a good and ſubſtantial 

Erro2, and that the Oefendant has not barr'd it by his Plea, there- 

fore it is not in Judgment befoze the Court whether there be Erro2 

02 not, that being apparent on the Reco2d bekoze them. 

2. This is a Oemurrer to the Plea in Bar, and the whole Event of That the 
the Cauſe is put in Judgment upon the Demurrer t When there is a oo. wow 
Demurrer and Joinder in it, the Court is bound to give Judgment is pur in . 
upon that; now if you award a Certiorari here, you ſtrike the Plea, Judgment 


the Demurrer and Joinder in it out of the Caſe, and was ſuch a nene Pe. 


murrer. 


Thing ever done? If it be certified, that there is an Oziginal, what 2 Keb. 27. 
will become of the Demurrer? Fo? if you give Judgment upon Cer- Pl. 21. 
tiorari, you muſt ſet aſide the Demurrer, fo2 you cannot give Judg⸗ 

ment upon both; koz if you do, you muſt give it fo2 the Defendant 

upon the Certiorari, and fo2 the Plaintiff on the Oemurrer, a manifeſt 
Contradition ; If Oziginal be certified, and you give Judgment fo2 

the Defendant, you muſt waive the Oemurrer put to your Judgment 

by Conſent of Parties: And no Caſe is parallel to this; fo2 conſi- 

der you are not upon the Iſſue of Erro2 02 not, but upon the Point of 

Bar oz not, fo? that is it the Parties demand your Judgment in. 

3- The Want of an Oziginal is confeſſed here as flatly as can be: That the 
Indeed the Aſſignment of Erro? is not compleat till a Certiorari re- re * 
turned fo2 the Plaintiff; and here you fo2 the Dekendant have p2e- fatly confeſ- 
vented him of that by coming in gratis, and admitting the Want of an 9, and boch 
Ouglnal; but depend upon it, he ought not to aflign Erroz, becauſe of wg Jede 
hisReleaſe: So he having admitted it in this manner, both Parties ment on the 
demand Judgment upon the Releaſe; and fo2 the Court to go upon Nele. 
another Point than what is put in their Judgment by both Parties, is 
akind of a Departure from the Point in Iſſue: 7 Ed. 4. 16. It is ſaid 
arguendo, That if Erro? be aſſign'd out of the Reco2d, as the UWlant 
of an Oziginal, oz the like; though the Defendant does confeſs this 
Erroz, the Court are not bound by ſuch Confelſion, and that J agree, 
If the Queſtion be, whether Erro2 oz not, as in an In nullo elt er- 
ratum pleaded, 02 in Default to the Sci' fac', which are not full Ad- 
miſſions, but quali Admiſſions, and not near ſo full as Pleas in Bar; 
but where the Oefendant agrees that there is Erroz, but inſiſts upon 
it that the Plaintiff releaſed it, the Court does not go fo far as to 
lay, that they may ſcruple, and lend a Certiorari there too. It the De- 
fendant in Erroꝛ comes in befoze any Certiorari, and pleaded a Bar, 
and a Demurrer is thereunto, and it never was queſtioned but he 
might well do ſo, and then it mourn be the ſame Thing as if it had 

| | H h | N 
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x Keb. 91, been certified no Oꝛiginal: Ik ſo, ſuppoſe, inſtead of Demurrer, Jnye 
211, 225. had been upon this Plea, and found koz the Plaintiff, would pou in 
that Caſe award a Certiorari? Pes: You muſt maintain it, that you 

are at Liberty even after a Uerdi#, to try whether the Trial was ta 

any manner of Purpoſe : And what will the Conſequences of theſe 

Things be? No doubt, after In nullo eſt erratum pleaded, the Court 

may grant it, though the Party has fozecloſed himſelf from pꝛaping 

it; but if the Court be inkozmed, that Yatters are right below, J 

think, ex debito Juſtitiz in that Caſe, they are bound to ſend fo} it; 

and where they can do, J ſay, J think, ex debito Juſtitiæ, they ought 

2 Cro.6, to do it. It has been ſaid, They could not do ft to reverſe a Judg, 
76. 14. ment; tho' there are other Opinions to the contrary, 3 Cro. 836,83). 
tat it bein ft was granted; ſo is 2 Cro. 445, 446. It the Plea-Roll be certificy, 
both Caſes. and it appears to be erroneous, the Defendant befoze In nullo eſt er- 
ratum pleaded may alledge Diminution, and get the Roll amendeq 

below, and certified up right; and an Amendment may be below in 

the Body of the Recozd, even after Io nullo eſt erratum pleaded, and 

that is the Reaſon, that upon Diminution alledged we o2der the 

Clerk of the Treaſury to attend, where there is an erroneous Judy: 

ment thzough Fault of the Clerk, as in the late Caſe of Morriſon 

2. Fanſnaw; where the Judgment was in a Sci' fac upon Recogni⸗ 

zance upon CUrit of Erroz fo2 Coſts fo2 Delay of Execution, the 

right fozmal May had been to have it amended below, and to ſend a 
Certiorari to have it ſent up as amended; but we take a ſummary 

Map, deſiring them to get it amended below, if it may be; and 

How upon a upon the Clerk's coming up, it is ſet right here: And he quoted 
Jadgment in the Caſe of Gwyn and Gwyn 30 Pears ago; Judgment was in 
cn, fc, Wales, ideo conf1d', &c. quod querens teneat, inſtead of recuperet; 
and this held to be Erroz, and great Endeavours made to have it 
amended: The Docket-Book was right, and the Court ſaid, Jf 

the Docket had been made they would amend by it; and he put 

the Caſe of Done and Smithers. 


— 


— 


Anonymus. 


dai s. QCveral Houſe-keepers, being Quakers, were indicken ko keep- 

kers for keep- ) ing their Shops open on a Day ozdained by Pꝛoclamation fo? 
ing their @ publick Þumiliation and Pꝛaper; and becauſe they were ſeveral 
guad  Diſtinit Crimes in every diſtinit Offender, and therefoze not to be 
Vide Hob. joined in one Jnditment, it was quach d. 


251. 
Caſ. temp. 


WRITE | Powell wer/us Ball. 


'Tis a Con. IF a Bailiff has a Warrant to arreft a Man, and another hinder 
tempt co hin- 1 him from doing it, there being no aitual Arreſt, it is not a 


to arreſt a Reſcous, pet it is a Contempt of the Court. Vide prox. pag. 8 
Man. | 

Vide anto N a ; 

105, 173. - Poſt 211. 1 Cro. El. gog, 910, 753. Velr. 28. 2 Rol. 294. Hob. 62, 263. Owen 6}: 
11 Co. 82. 12 Co. 131. Cro. Car. 537, 538. Cro, Jac, 280, 556, 486. Caf, temp. W. 3. 247- 


. rt, 
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Trial we will grant it, in like manner as we uſed at the Aſſiſes, — upon 
and that is after the Jury ſwozn, and then ft mut be by Conſent, Hiew Where 
and a Juroz withdzawn. | proper, 


And per Holt, Ch. Juft. J think we may award a Uiew with: 
out Conſent; and notwithſtanding this Giew, a Juroz may be 
challenged when he comes to be fwozn. | 


Wilſon ver/us Gary, Vide 1 Salk. 
WT FUE 79. 
N Caſe against him fo2 Reſcuing a Perſon arreſted on mean zal 586. 
Pꝛoceſs at the Plaintiff's Suit. "dS fir 
| | | reſcuing a 
At Niſi prius, coram Holt, Ch. Juſt. in Middleſex, The iſt Point w N 3 
of Evidence was the oziginal Cauſe of Action. Plaine's 


2. The Writ and Warrant, by pꝛoducing Copies of them ſwoz2n, Suit, &. 
to be examined and true. 


3. The Arreſt ſhewing the manner of it, that it might appear to 

the Court to have been legal, fo2 otherwiſe there could be no ReC. Ante 165, 
cous; and in Point of Damage, they pꝛoved the Loſs of their Debt, ***: 
fo2 that the Pꝛiſoner became inſolvent, oz could not be had. 


Blut as to that, Holt, Ch. Juſt. ſaid, In caſe of Reſcous you ſhall Vide ante 
have no Favour, becauſe guilty of a Utolence againſt the Pꝛoceſs ok . 
the Law, and therefoze not like the Caſe of a negligent Eſcape. 


Note; The Caſe upon Evidence appeared thus; The Bailiff ſtay'd The Cage. 
below at the Street-doo2, and ſent his Follower with the Warrant 

up thee Pair of Stairs in Diſguiſe, who there katd Hands on the 
Paiſoner, and told him, pe arreſted him: The Pziſoner, with the 
Aſſiſtance of fome Momen, got from him, and run down to the firſt 

Flooꝛ; and the Oefendant being below in his Shop, and hearing the 

Noiſe, ran up befo2e the Bailiff, open'd the Dooz, and put the Pꝛi⸗ 

ſoner in, and would not ſuffer the Bailiff to go and take him. 


And Holt, Ch. Juſt. ſeemed to doubt whether this were a good Whether the 
Arreſt, being only by the Bailiff's Servant, oz if it had been gage 
done by the Servant even in the Balliff's Pzeſence; but yet vane was 

charged the Jury generally, who found fo2 the Plaintiff; But he £294 


ordered the Poſtea to be ſtayed till he had marked it. 


pere the Party reſcued appeared, and was ſwoꝛn as a Witneſs fo; 18 Fong 
the Defendant, not being made Party to the Action: Which Holt, ved «a. 5 
Ch. Juſt. hæſitanter allowed upon the Reaſon that he ſwoze to charge Witnes, and 
himſelf, if by his Evidence he diſcharged the Defendant; but ſaid, 5). J Mod. 
Jt was what he never had ſeen befoze, and that if the Defendant 114, 11ß. 
was guilty of the Reſcous, he could not but be particeps Criminis: Cal 3 
however he was ſwo2n, and his Credit left with the Jury, Mn 
7 . * 
Domina 396, 730, 


| | 731, 733» 
744» 745, 752, 871, 1007, 1098, 1166, 1353, 1411, Stra. 652, 728, 828, 1229, 595, 633, 1043, 1194» 
650, 414, 1083, 507. 129, 575 632, 633. 


per Cur', CUhere a Uiew is p2oper, there upon Motion bekoze 2 Salk. es; - 


Vid. Pas. 210. 
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Vi. 1 Hawk. 


cap. 65, Domina Regina ver/us Middlemore. 

. | | 

212, Ce. Gzeat Number of People were indi#ed fo2 a Riot; and it 
+ qarkoy of was moved, That rhe Pzoſecuto2 ſhould pitch upon thzee oz 


a Riot againſt four Of them, and try it only againſt them, the reſt entring into a 
6 Ik Rule, if they were found guflty, to plead guilty too; and this 


only againſt WAS ſatd to be done frequently to pzevent Charges of putting 
3 or 4, Sc. them all to plead; and the Rule was fo, 


Judgment Ik Judgment upon a Warrant ok Attomey be not enter'd with: 
upon 2 ar- 


2%" * aur. in the Pear, it cannot be without Leave of Court on Potion. 
ney, when to be entered. Ante 14, 191, poſt 288, Ld. Raym. 850. Stra. 639, 718, 882. 


Baldwin verſus Cole. 


In Trover. N Trover at Niſi prius, coram Holt, Ch. Juſt. upon Evidence 
8 the Caſe was this: A Carpenter ſent his Servant to wozk fox 
the Queen's bite to the Queen's Pard; and having been there ſome Time, 
Yard detained when he would go no md2e, the Surveyo? of the Mozk would not 
rac cke let him have his Tools, pꝛetending a Uſage to detain Tools to 
upon a pre- enkozte Mozkmen to continue till the Queen's Mozk was done, 
tended Ulage. and a Demand and Refuſal being pꝛoved at one time, and a Ten- 


der and Refuſal after. 155 


Where he Holt, Ch. Juſt. The very Denial of Goods to him that has a 
very Dane. Right to demand them, is an ackual Converſion, and not only 
is a Conver- Evidence of it, as has been holden; koz what is a Converſion, 
on. but an aſſuming upon one's ſelf the Pꝛoperty and Right of diſpo⸗ 
2 56. ling another's Goods, and he that takes upon himſelf to detain 
1 Cro. 262. another Han's Goods from him without Cauſe, takes upon him- 
Fo Salk. felf the Right of dilpoling of them; fo the taking and carrying 
1 Danv. 21. uwäy another Man's Goods, is a Converſion: So if one comes 
Ls. into my Cloſe, and takes my Þozſe and rides him, there it is 
„ Med. Convection; and here if the Plaintiff Had received them upon the 
5 Mod. 426. Tender, notwithſtanding the Acton would have lain upon the foz- 
2 Show. 148, mer Converſion, and the having of the Goods after would go 
2:13, Only in Vitigation of the Damages; and he made no Account of 
Caf. temp. the pꝛetended Uſage, but compared it to the Doftrine among the 
WE 344: Army, That if a Man came into the Service, and bꝛought his 
in L. & Eg. wn Doſe, that the Pꝛoperty thereof was immediately altered 
177, 322. and veſted in the Queen, which he had already condemned: And 
Sera. Go, here one of the Particulars in the Declaration being ill 1aid, 


505,576, the Defendant was found not guilty as to that, and gutlty as to 


681, 8. 
N the reſt. 


guilty to Part, and not guilty as to the Reſt. 


I Regina 


6 
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Regina ver/us Foxby. Vid. antea 11, & 178, poſt 239. 


ove brought a Writ of Erroz of a Judgment againſt her upon 4 Mao, and 
an Indidment fo2 being a common Scold; and upon Affidavits, Wicelaias 
That ſhe was ſo ill, that without Danger of her Life ſhe could not w of Er- 
come up out of Kent, where the lived, to aſſign Erro2 in Perſon, 72 upon an 
accozding to the Courſe of the Court, it was moved by Broderick agen Erro: 
and Wells, That ſhe might have Leave to aſſign Erroz by her Clerk in Perſon. 


in Court: And Wells ſaid, pe knew no Law fo? ducking of Scolds. 


Per Cur, Scolding once oz twice is no great matter; fo2 Scold: Vide 3lack- 
ing alone is not the Dffence, but the frequent Repetition of it to vb ty Caſts 
the Diſturbance of the Neighbourhood makes it a Nuſance, and ak 11, 
as ſuch it always has been puniſhable in the Leet, and ideo indf#- 178. 
able: And we have of late indulged People upon Writ of Erroz — 1 
of Judgments on Inditments, to appear by Attoznep: And here 1 Mad. 71, 
they enlarged the Time till next Term, to ſee how ſhe would be- 237 
have her ſelf in the mean Time: Foz Holt, Ch. Juſt. ſaid, Duck- . 
ing would rather harden, than cure her; and ik ſhe were once 
ducked, ſhe would ſcold on all the Days of her Life. 


And in Michaelmas Term her IÞusband and ſhe came into Court, and 
Broderick, That they might aſſign Erroꝛ, which they did. Vid. poſt 239. 


Inhabit' Paroch' de Weſtbury in Com' Wilts ver ſus In- 1 Salk. 121. 


habit” de Coſtham. 5 1 

ackerby's 

Pooꝛ Moman with Child was removed by D2der of two Ju⸗ _ 3 
ſtices from W. to C. and bekoze the Seſſions bꝛought to Bed Ante 8). 

there, and then the Oꝛder was quaſhed upon Appeal. A poor Wo- 


man removed 


from V. to C. and delivered there before Seſſions, Cc. Caſ. temp. W. 3. 322, 323, 383. Caſ. temp. Mac. 


26, 84. 


Per Cur, The Child is legally ſettled in the Pariſh of W. from 14. Raym. 
whence the Bother was illegally removed, fo2 they ſhall not take on 390, 
Advantage of their own Wrong; and ſo it would have been kk, . 
they had not known of the Woman's being with Child at the br 5 
Time of the wzongful Removal: Ik a Woman with Child be tra- 53,” *** 
velling without Fraud of the Pariſh in which ſhe is ſettled, and so if cravel- 
in ſuch Travel is delivered of her Baſtard, it ſhall in that Caſe nue without, 
be ſettled where it was boꝛn; ſecus if there be Fraud; and accozd - gay be fer- 
ing to this was quoted the Caſe of the Pariſh of Bowham in Eſ⸗ ol where 
lex ſome Pears ago: Vide 2 Bulſt. 349. | ON 


Note; Alſo ft appear'd upon the Der of Removal, that the 
Woman had a Þusband who had left her ſeven Pears bekoze, but 
not laid that he was dead, ſo it could not be a Baſtard clearly. 


Per Cur'; So both Points were clearly againft the Pariſh of W. 
L411 'Tracy 
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Tracy ver/us Talbot. 


Replevin up- N Replevin, the Caſe upon Evidence befoze Holt, Ch. Juft. at 
on « Dire 1 Niſi prius, was this: The Plaintiff having been a Lodger in 
Rate upon the Pariſh fo2 ſome Time befoze, took Part of a Houſe there the 
Tenant of Third of December, and was rated to the Pariſh as an Inhabi⸗ 
Houle, made Fant fo2 the Quarter expiring at Chriſtmas; and befoze Chriſtmas 
before Quar- the Diſtreſs taken fo2 the Rate, by Uertue of a general Warrant 
eercay, »y made long bekoze fo2 the whole Pear, firſt in _—_ of ſeparate 


general War- Tenements chargeable to the Pariſh. 


rant, &c. 


Buy og Holt, Ch. Juſt. ſaid, One Þouſe oziginally entire and undiſtine, 
Houſe origi- MAY become ſeveral and diſtin, by Eng it into diſtin Partitions, 
4 — and allotting them diſtinit Avenues, fi o as the ſeveral Jnhabitants have 
2 £&. no Communication one with another: And in that Caſe, if the Owner 
of the Þouſe live in one of the ſeparate Apartments himſelf, and an 
Inhabitant of another ſeparate Apartment goes away, that Tenement 
which he occupied is not now an empty Tenement, but the Poſſel⸗ 
ſion of it devolves upon the Owner, and that with the Tenement in 
his Poſſeſſion befoze make now but one entire Tenement, fo2 which 
he is ratable to the Pariſh 2: But if there be two ſeveral Tenements 
oziginally, and they become inhabited by ſeveral Families, who make 
but one Avenue fo2 both, and uſe it pzomiſcuoufly; pet, in reſpet 


of the oziginal Severalty, they continue ſeverally ratable. 


But two Points were allowed by Holt, Ch. Juſt. to be found 
ſpecially. 


Whether one 1. TUhether if an Jnhabitant comes into a Parith thee Weeks 
"hee Weeks DEfO2e Quarter⸗dap, he can be rated to the Parich fo2 the whole 
before Quar- Quarter ? 
be msd. .,, 2. Whether the Diſtreſs could be taken by Uertue of a general 
Id. Raym. Murtant made befoze the Rate? And pet he was very clear in the 
798, 4009, Negative in both Points; fo2 by the Statute, Poozs Rates are 
Sek” 0 5 to be made Monthly, and the Reaſon is, becauſe of frequent 
77. 2 Changes of Poſſeſſion, in reſpe# whereof only one is ratable; 
56, 1114 whereas at this Rate none could remove in the midſt of a Quar- 
524, 636 ter without being doubly chargeable. 
3. De held, in no Caſe one could be taken up by Uertue of a 
Marrant made befoze the Offence committed, oz by Uertue of a 
general Warrant, but where the taking would be juſtifiable with- 
dut 3 Warrant at all, other than a Marrant in Law. 
Whethera A 4th Point which Holt, Ch. Juſt. ſeemed not ſatisfied in, was, 
Ditres my Whether when a Rate is made fo2 a Quarter, whether they may . 
Quarter's hay ny fo2 ft befoꝛe the End of the Quarter? 
Rate before But t all the Jury ſaid, That the conſtant Uſage was to do it, 
Conn, nd Ard that to avoid the Miſchief that would enſue if the Party 


ic ſeems it ſhatild remove out of the Pariſh befoze the Quarter. 
may. 3 To 
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To which Holt, Ch. Juſt. anſwered; Jf he removed into ano- Remedy upon 
ther Pariſh in the lame County, they might diſtrain by a Mar- *=oving our 
rant from the Juſtices, as well as in the ſame Pariſh, but if he in mote: 
removed out of the County, he agreed that Remedy failed: So &-. 
he gave Map to the Uſage in that Point. 


Dod verſus Monger, 


N caſe fo2 reſcuing Goods, which the Plaintiff had diſtrained fo Caſe for rec- 
Rent: Che Plaintiff declared, that he was ſeiſed in Fee of a ter- "5 Goods, 
tain Beſſuage, &c. and ſo ſeiſed, demiſed it to J. S. fo2 a Year, and had 9igzain'a 
ſo from Pear to Year as long as both Parties ſhould pleaſe, by a for Rene up- 


Parol Demiſe, reſerving Rent; and fo2 Rent-Arrear he diſtrained, % Ve 


) from Year to 


and the Diſtreſs was reſcued from him by the Defendant, fo2 which the Year, «:. 
Aion was bzought : And here the Plaintiff having laid a Seiſin in Vi4 Co. Lit. 
Fee in himſelf, was kain to pꝛove it; and in pꝛoving the Leaſe, it ap- Sai. 247- 
pear'd to be fo2 a Pear, and ſo from Pear to Pear as long as both » Roll. Abr. 
Parties pleaſed; and that the Leſſee ſhould not go away without 4.458 
giving a Duarter's Warning: And it was inſiſted on by Eyre 144.5173. 
and Parker, That the Leaſe given in Evidence varied from the Cc temp. 
Leaſe declared on, ſo they failed in p2oving their Declaration. 5 

But per Holt, Ch. Juſt. It is weil enough; fo2 the Agreement con- The Agree- 
cerning the Quarter's Warning is only a collateral Agreement, not Leger dag 
at all affeting the Land in Paint of Intereſt, but collaterally binding give a Quar- 
the Perſon of Leſſee, and therefo2e it need not be mentioned in the re“ Warn 
Declaration: And in this Caſe, if at the Year's End the Leſſee had fest“ 
given up the Poſſeſſion without any Warning, he would be liable to 
pay a Quarter's Rent by Uertue of this Agreement; but if he had 
given a Quarter's Warning, he might quit without moze ado; but 
if he once entered upon the ſecond Pear, he would be bound fo2 all that Noce. 
Year, and to a Quarter's Warning, and ſo on; and fo it would be 
if ſuch a-Leaſe had been by Deed: Ik a Leaſe be fo2 a Pear, and fo 
from Pear to Pear, as long as both Parties ſhall pleaſe, that is a 
Leaſe binding but fo2 one Pear; but if Leſſee, without Countermand, 
of Leſſo2, enter upon the ſecond Year, he is bound fo2 that Pear, and 
lo on: But if Leaſe be fo2 a Pear, and ſo from Year to Pear, till ſix 
Pears expire, that is a certain Leaſe fo2 ſir Pears t Ik it be foz a 
Pear, and ſo from Year to Year, as long as both Parties ſhall agree, 
till fix Pears ſhall expire, that is a Leaſe fo fir Pears determinable 
at every Pear's End at the Mill of either Party. And likewiſe held, Diſtreſs when 
That if a Landlozd come into a Þouſe, and ſetzes upon ſome Goods bene 
as a Diſtreſs, in name of all the Goods in the Þouſe, that will be a Stat. 2 W. & 
good Setzure of all: But he muſt remove them in convenient Time 1 r.« 5. 
at Common Law; and now ſince the late Statute of W. & M. im- 5 1444. 
medfately, except it be Hay o2 Coꝛn; and here, fo2 that the Seizure Cac temp. 
was on Monday, though of Barrels of Beer, not eaſily removeable, _ 265, 
ik at all, without Damage, and no Removal till Wedneſday, when Sta. 717, 
the Defendant took them by Uertue of a Replevin, in which the = 15 1049, 

| ce, 1272. 
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ſee, not the Diſtrainant, was made Dekendant; and beſides, the 
Plaintiff quitted Poſſeſſion of them the two intervening Nights, and 
had not the Poſſeſſion at the Time of the Taking by Uertue of the 
Replevin, without which there could be no Reſcous: The Plaintif 
was nonſuited. In this Caſe it appeared alſo, that the Diſtrainant 
D2ew Beer out of one of the Barrels; which, per Holt, Ch. Tug, 
8 Co. 146. made him a Treſpaſſer ab initio as to that Barrel only. 


Rich verſus Aldred. 


Derinue upon M Detinue fo2 Oliver Cromwell the P2otetto!'s Picture: 


we . per Holt, Ch. Juft. at the Trial: Jf A. ball the Goods of C. 


Vide 1 Salk. tg B. and C. bꝛing Detinue againſt B. fo2 them, B. may plead the 

* Bailment to him by A. to be redelivered to A. and ſo bzing in A. 
as Garniſhee, to interplead with C. And if A. bail Goods to C. 
and after give his whole Right in them to B. B. cannot maintain 
Detinue fo2 them againſt C. becauſe the ſpecial Pꝛoperty that C. 
acquires by the Bailment is not thereby transferred to B. 


— 


Johnſon & Ux verſus Browning. 
Caſe for ma- JN Caſe fo2 malicioufly inditing and p2oſecuting the Wife fo? 


liciouſly in- 


dicting the Felony, whereof ſhe was acquitted: Declaration recited the 


Plainif's FJhidiment, continent” materiam ſequentem; and in the Recital of 
Wite for the Goods ſuppoſed to be ſtole, it was Valoris of ſo much; where- 
Vide; Satk. us the Jnditment was Valentiæ of ſo much: And it was objetted, 
14. 15. That this was a Uariance from the Indickment, but over⸗ ruled; 
fon z6f. fo2 that was the ſame in Subſtance, and ſo materiam ſequentem; 
5 Mod. 349, but if they had undertaken to ſet kozth the Indickment in hæc Ver- 


405. ba, it would have been a fatal Exception. 


Materiam ſe- 

guentem. Caf. temp. W. 3. 4, 208, 257, 273, 555. Caſ. temp. An. 180, 181. Caſ. temp. Mac. 145, 148, 
149, 209, 210, 214, &c. 219, 220. 1 Mod. Caf. in L. & Eq. 227, 307, 308. Fitz- G. 43, 98, 173, 174, 

175. Ld. Raym. 378, 380, 381, 377, 81. Stra. 114, 691. 1 Barnes 74, 318. Id. Raym. 503. 


How the Nota; Per Holt, Ch. Juſt. To do the Buſineſs fully, the Plaintiff 
FRO _ ought to have pꝛoved Copy of the Bill exhibited, and that it was 
ceeded in this FOUND upon the Dath o2 Pꝛocurement of the Dekendant; but their 
Action. Names upon the Back of the Bill is ſuffictent Evidence of their be- 
ing ſ\wo2n to the Bill, tho' the Writing upon the Back be no Part 

of the Recozd: But it may be pꝛoved, That the Defendant was a 

— Witneſs without having the Bill; but it were, J ſay, moze clear to 

Id. Raym. Have the Bill: And the firſt Part of the Defendant's Defence in this 
199, 729» Cale, muſt be to pꝛove a Felony committed; fo2 without that it is im- 
44% +74 poſſible he could have a pꝛobable Cauſe of Pꝛolecution; and here, be- 
tra. 79- Cauſe no Body was by at the Time of the ſuppoſed Felony commit- 
Former Oath ted but the Defendant's Mike, who could not in this Caſe be a Wit- 
of the Wie neſs to pꝛove the Felony committed, Holt, Ch. Juſt. allowed her 
allowed for Math, which ſhe made at the Trial of the Indickment, to be given in 


Evidence of Evidence to p20ve a Felony committed; fo2 otherwiſe, one that "ow 


a Felony 
committed. 


. — + | — 
— 
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be robbed, 8c. would be under an intolerable Milchtek; koz ik he 
pꝛolecuted fo2 ſuch Robbery, &c. and the Party ſhould at any Rate 
be acquitted, the P2olecuto2 would be liable to an Ation koz mali- 
cious P2oſecution without a Poſſibility of making a good De: 
fence, though the Cauſe-of Pꝛolecution were ever ſo pzegnant, 


_ — 
L 


To which Darnell fo2 the Plaintiff Tal, It Oath had been made 9% Tra de 


freſhly after the Fai committed, that Oath might be admitted as ee 
Evidence of it; ſecus nat; but here it appeared a Warrant was eau made 
taken out immediately, but nothing done thereupon till the De: ler tte Fact. 


fendant had ſubſequent falling out with the Plaintiff, | 


And Holt, Ch. Juſt, ſafd, The Fat ok Pigot's Caſe in 1 Cro. wag Cro.Car. 383. 
this: A Son-in-Law indifted his Step-mother fo2 poiſoning her Pul⸗ 
band his Father; and ſhe being acquitted, bꝛought an Action fo2 malt- 

cious P2oſecution againſt him, and recovered Damages againſt him; 

and he to requite her Kindneſs, bꝛought an Appeal of Murder: 
Whereupon ſhe was tried, and convited at the King's Bench Bar, 

and carried down, and burnt in Berkſhire, where the Fact was com: 

mitted. And he remember'd another very lately, where a Fellom 

bzought an Afton fo2 ſaying of him, He was a Highway-man ; and it 
appearing upon Evidence that he was ſo, he was taken in Court, 
committed to Newgate, and convicted and hanged the next Seſſions: 

So People ought to adviſe well bekoze they bzought ſuch Ackions. 


And Darnell remember'd the like Fate, which befel a Client of his. 


Buſhell ver/us Paſmore. 1 Salk, 254. 
Vide b 
E BT upon a Bond: The Dekendant pleads, that the Bond 142. ry 
was delivered as an Cſcrow to a third Perſon to be his Deed to ou * 
the Plaintiff, upon his vacating a certain Judgment, which was not hat it was 
done, Et fic non eſt Factum, & de hoc ponit ſe ſuper Patriam ; with: delivered as 
out adding, Et præd' the Plaintiff ſimilicer: The Plalntiff replies, 2. , 
That it was delivered as an Eſcrow to be delivered to him upon his  Fagum. 
Payment of 20s. towards vacating the Judgment, and Jfſue there- 8", with 
upon; that is, upon a Traverſe of its being delivered as an Eſcrow Pegendanc 
do become his Deed upon vacating the Judgment; and on Evidence, Plea, and 1. 
it was ſwo2n to have been delivered as an Eſcrow to become the 2 
Defendant's Deed upon the Plaintiff's vacating the Judgment. ; 5+ 356, 
And here Holt, Ch. J. held, That there is no Oifference be- Where no 
tween delivering a Deed as an Eſcrow, to become the Party's „ te Con. 
Deed upon his doing ſuch a Thing; and to be delivered to the tions of Deli 
Party as his Deed upon his doing ſuch a Thing, fo2 in neither v=7- 
Caſe it is his Deed till the ſecond Delivery: And he ſaid, Ik a 
Dan delivers a CUriting as his Deed to a Stranger, to be deli⸗ 
vered by him to a third dg ax 19 8 his doing (uch a . N 
K k k at 7. 


| 
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2 that is a Deep ab initio in Truſt fo2 the third Perſon upon a 
Contingency: But upon the Saying in 5 Co. Periman's Caſe, 
84. b. he was content to have the Matter found ſpecially, but the 
Plaintiff was nonſuited upon another Point. 18. 


That tee And Holt, Ch. Juſt. ſald, Jn all his Time he never knew ſuch 
ſpecial Nn g Dlea a this; fo2 all theſe ſpecial .Non eſt Factums, in Caſe of 
oft Faftums a 3 2 h D 

zre imperti- Efcrow and Raſure, &c. are impertinent, fo2 thereby the Defen. 
nent, 17 dant bzings all the Pꝛook upon himſelf; whereas if he had pleaded 
hereby De- Non eſt Factum generally, he mould turn the Pꝛook of whatever 
all che Proof ig neceſſary to make it his Deed upon the Plaintiff: And it was 
upon himſelf, agreed by all, that the Deed cannot be an Clcrow to the Party 


Vide Savil himſelt. 


1 Salk, 274 Where a Defendant ſhall be compelled to plead Inſtanter, ſce 
Carth. 3 20. 


Plea of another Action and Judgment therein. Ibid. 455, 456, 


D E 


Term. Sancti Mich. 


Anno 3 Annæ, in B. R. 


Coram Holt, Chief Juſtice, 


Powell, 
8 
oy ' t Juſtices. 
Gould, J 
Culliford's Caſe. | e 5. 
An A 


Country, and an Appeal bzought, and Time given by the une ar dle 

Judge of Aſliſe till the next Aſſiſe to plead: In the Inte- Aſics upon 

rim the Appellant bzings an Habeas Corpus and Certiorari, ar 18 
to remove the Recozd and Body of Appellee up hither, and at a . 
Judge's Chamber the Parties agreed, ſo that the Appellee was let go „ Salk. 
upon Ball. The Agreement being now perkeſted, and a Releaſe given ©; is, 


by the Appellant, and the Appellee appearing upon his Recogniſance, zz, 395. 
Eyre moved to have him diſcharged, p2oducing the Releaſe, and a linger 48, 


| | 1: being acquitted upon an Indickment of Murder in the Þrovght a. 


Counſel appearing fo2 the Appellant to conſent to it. 634, 7M 
2 Hawk. . 
But per Cur', The Certiorari and Habeas Corpus muſt be return'd 2*; 


5eR. 4. ch. 
here; and then when we are thus poſſeſſed of the Recozd, he muſt be _ i 


arraigned upon it, and then he may plead his Releaſe; oz if the Ap⸗ n 
pellant be not ready at the Return thereof to arraign him, and does . 
not appear, he ſhall have a Sci' fac' to bzing him to do it; and if he pellee dic 
does not come at the Return thereof, he ſhall be nonſuited, and the phe 
Appellee is not thereby diſcharged; fo2 here being a Reco2d againſt huge Rep. 
him, he ſhall thereupon be arraign'd at the Suit of the Queen, and « 332 
then he may plead Auterfoits Acquit: Foz there being a Recoꝛd bee, aud 
againſt him, that Recozy muſt be diſcharged : And it was compared then be may 
to the Caſe where two Indicments are againſt a Perſon fo2 one pled ps Re- 
Fat, as one by the Cozoner's Inqueſt, and the other by the Sꝛand 4e, 4. 
Jury, and he is arraigned, tried and acquitted upon one of them; . 

4 Pet | ek ch. 
35. Sect. 2, 3, 4, 5, ©. , 434. 550, , 1289, 1290. Caſ temp. W. 3. 20, 21, 10g, 157, 
158, 349, 174 ws — Gt == 42 6 &c. 234. — 855. 358. Ban 
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63 


— 


yet he is not thereby diſcharged, but ſhall be arraigned de novo 

upon the other, to which he may pleav the fozmer Acquittal on the 

other; but now the Courſe is in the Old Bailey, and indeed mo 
eaſy and kair, to try him upon both the Indictments at once, 
n © } . 


933 


Domina Regina verſas Weekes. 


Return of a 'Þ NE Sheriff returned a Reſcous thus: Firſt, Non eſt invent. 
. in Ball. mea, and Executio Reſidui iſtius Brevis patet in Sche- 

epugnancy. dula huic Brevi annex, and that was of a Taking and Reſcous, 
Vide 2 Salk. and the Return of rhe Reſcous was quaſhed fo2 the Repugnancy, 
e 1%, Foz per Cur', Akter Non eſt invent. all the reſt is idle, and there 
&. remains no moze fo2 the Sheriff to do. But note, upon the Re: 
Aer turn of Reſcous, the Sheriff always concludes, that after the 


Reſcous made, the Defendant Non eſt invent. in Balliva. 


1 Salk. 317. Domina Regina verſus El. Franklin. 


1038, 1039, CE was indifed at the Quarter-Seflions of a Bozottgh fo? er- 
Vi. 375 erciſing the Trade of a Soldimith, not having ſerved Seren 
380, 382. Pears Apprenticeſhip to it. And Eyre moved to quaſh it; foz it 


* appeared that it was a Pear after the Offence committed, 


—— M But per Cur. upon Cliew of 5 El. c. 4 Where a Moiety of the 
crace of > Penalty goes to the Jnfozmer, a Pꝛolecution upon that Statute 
not having muſt be within a Pear by the Inkozmer; but where it is purely at 
ſerved ſeven Silit of the Queen, ſhe has two Pears; and where the Penalty 
— is diſtributed as Poicty to the Queen and Polety to the Inkoz⸗ 
to it. mer, and no P2oſecution within the Pear, the Queen has another 
2 145, Pear, and ſhall have all the Fozkeiture. | 92 

« Mod. 42, 2. Exception was, That the Quarter-Sefſfons of Poꝛoughs 
See Carthew Ought not to receive ſuch Indickments, but only thoſe of the 
i LO County at large: And fo2 this he quoted the King er/zs Taylor, 
W. z. , And another Caſe in 13 W. 3. where the Indictment was guafhed 
31,117, Upon that Exception. | 


223, 251. 

Caſ. 0 | | | | 
An. ＋ 1 But per Cur. The Contrary has been ſettled on Debate ſince, 
63. and there is no Danger of Oppꝛeſſion, becauſe a Certiorari lies. 


i Salk. 370 3. Exception was to the Caption, and was this: Juratores, &c. 
and 371. ſuper Sacramentum ſuum preſentant exiſtit. And this being Mou⸗ 
ſenſe, the Indickment was quaſh'd fo? it. 


Note; per Cur. When one removes an Indictment by Certiorari, 
he ought to appear above the Term it comes in, oz elſe he fo2feits 
his Recognizance that he enters into fo2 Trying of it; but luch 

1 Salk. 270, Appearance need not be in Perſon, but by his Clerk, and without 
380. it he cannot have a Copy of the Indickment to quaſh it. ie: 


— 
— 
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Note Iikewile, one cannot move to quaſh an Jnditment koz a see: Hawk. 
Fault in the Caption the ſame Term it comes in. * 

Per Cur. After Writ of Erro2 bꝛaught, if the Recozd be not Writ « re. 
certified at the Keturn of it, upon Certificate thereof from the n en 
Officer of the Court in which the Writ of Erroz is returnable, the of Eror 
other may have a Writ de Executione Judicii of Courſe, and the brought. 


Party cannot hinder Execution without a new Writ of Erroz. 


Boiſloe verſus Baily. x Salk. 76. 
T fo2 Aſſault, Battery and Mounding. Defendant Treſpa for 
as to the Vi & Armis pleads Not guilty, and quoad Refi- gi 4 
duum Tranſgr' pleads a Submiſſion to an Award of all Controver- Awad 
lies, and ſets fozth an Award made, viz. That the Defendant pleaded. 
ſhould pzovide two Fowls at his Panſion⸗houſe in Old-Bedlam fn ch. 4 25 
London, to be eat by the Plaintiff and his Friends on Wedneſday 44. &c. 
02 Thurſday in ſuch a Week, in Satisfaition of the ſaid Tref- ah. 159, 
paſs; and avers, that on Thurſday in the ſatv Week he did p20- Skinner 679. 
vide two Fowls at his Manſion-houſe afozeſatd, &c. but that the 
Plaintiff no2 his Friends did not come. To this it was replied, 
that Wedneſday was the Day appointed fo2 the Fowls, and tra- 
verſe that it was Wedneſday o2 Thurſday. To this a Rejoinder 0% That 
and Demurrer; and it was urged, that the bare Award in this „nent © 
Caſe was not a good Bar without an Execution of it, becauſe it Thing, &c. 
was of a collateral Thing, of which the Plaintiff could not have 76. 
an Aﬀion: And koz this was quoted Keilw. 121. fo; an accozd 
without a ſatisfa#ozy Conſideration cannot be good, and if we 
have no Remedy fo2 what is awarded, it is in the Power of the 
Defendant whether he will ſatisfy us oz not. 9 Ed. 19. a. 9 Co. 
79. 17 Ed. 4. 8. a. that Accozd, and Tender and Refuſal, is not 
a good Bar; and the Reaſon is becauſe an Action would not lie 
upon the Accozd fo2 the Plaintiff, 16 Ed. 4. 8, 9. 1 Roll. Abr. 
128. Style 245. 
2. Exception was, That the Treſpaſs declared on was quare 2. No Conſi- 


Vi & Armis, &c. and there was no Conſideration oz Submiſſion . 


of the Vi & Armis, and ſo this Award could not be a Bar to the 
Declaration. 0 | b 

3. That it being at the Elefion of the Defendant to p2ovide the ;. Tha De. 
Fowls on Wedneſday o2 Thurſday, he ought to give the Plaintiff 2 
Notice on which of the Days he would pꝛovide them, and the Time tice of the 
of the Day on which he would have them ready; fo2 otherwiſe, if Day, = 
the Plaintiff came on Wedneſday to his Þouſe with his Friends, r. 

the Defendant might ſay he ould not pꝛovide the Fowls till next 
Day, and if the Plaintiff did not come on Wedneſday, the De- 
fendant might ſay he p2ovided them the Day befo2e. 

4. In this Caſe it was not enough to ſay, that he had p2ovided 4. He «ls 
the Fowls, but he ſhould have tendered them, koz the Wozds of dend che 
the Award are, provide and give, &c. Fowls, 
hs 4 5. There 
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«os Venue 5. There is no Venue laid where the Fowls were p2ovided, only 
*. laid to be at the Defendant's Þouſe in Old Bedlam, London: And 


pile. in London the Venue ought to be laid in the Ward, which ts like 


a Hundzed, oz in a Pariſh at leaſt, which is in the Nature of q 
Clill in another County. | 


_—= 


0 


vi. Sir Tho. To the Firſt it was anſwered by Serjeant Hall, That indeed old 
vp be 5%: Books did hold, that an Award of a collateral Yatter, in Satif. 
collateral fafion of Damages, was not a good Plea in Bar without alledging 
Mater in ds. Perkozmance; becauſe, as was then held, no Remedy lay upon the 
Damages be Award: But that Reafon falls; fo2 tho itbe true that no Remedy lies 
a good Plea upon the Award it ſelf fo2 it, yet an Allumpſit lies upon the Submil⸗ 
in Bar, dn lion, which is a P2omile of Perkozmance. And to that Dpinion 
Performec? Chick Juſtice Holt did very ſtrongly incline; fo2 he ſaid, Jt had been 
Ld. Raym. often held of late Days, that the Submiſſion mutual was an ackual 
123, 24% mutual Pꝛomiſe of Perkoꝛmance; and if this had been upon a Bond, 
612, 358. awarding a collateral Matter had been a good Award, becauſe the 
964, 1039. Party has Remedy upon the Bond of Submiſſion ; and if there be 
mo Remedy fo2 the Thing awarded, it needed not be averr'd executed, 
589, 635. and ik ſo, the Fourth Dbjetion, viz. the Want of pleading of 
765. 6%%ê Tender, falls to the G2zound. As to the not ſubmitting the Vi & 
250. 27. Armis, it concerns the Queen, and cartiot be ſubmitted by the 
3 Wms. 190. Parties. As to the third Objedion, it was anſwered, that the 
. giving of Motice was not neceſſary, fo2 the Dekendant by the 

Award had the Advantage of an Election given him: And to the 


Filth, that the not laying of a Venue was helped by Uerdit, 


The Want of To which Holt, Ch. J. ſaid, The Want of a Venue is only 
a Venue bow curable by ſuch Plea as admits the Fack fo2 the which it was ne- 
Cons 3j. Cary to lay a Venue; as if Debt be upon a Bond, and no Ve- 
Id. Raym. nue laid where the Bond was made, ff Demurrer be to it, it will 

4% ” be ill; but if the Oefendant plead a Releaſe whereby the Bond is 
Gurt advices udmitted, that helps the Declaration. But in this Caſe, by rea- 
them to com- {0h of the Frivolouſneſs of the Action, the Court gave no Judg⸗ 


Rane. Ment, but wich d them to comp2omiſe the Batter. 


Cl. wap. Per Cur. If one pꝛetending Title to the Land give Security 
Alt een. to the Tenants to ſave them harmleſs upon paying him the Rent, 
Mac. 383. and after another recover in Ezefment againſt them, they have 


Gy 4 ogy not yet a Remedy upon the Security till Recovery of the mean 


Wis (645) Pꝛoſits, which is from the Time of the Ackion b2ought, and with- 


2 on 59- out an actual Entry there can be no Recovery of the P2ofits. 
—- per Cur. It a Man ſign a Leaſe in one County oꝛ Uill of Lands 
Ejement. in another, pet the Jury muſt come from the Place where the 


Ante 130, 


Poſt 309,” Land lies in an Ejedment upon ſuch Leaſe, | 


Vide 1 Salk, Per Cur. A new Trial is never granted fo2 Mant of Evidence 
273. whereof the Party was appzifed, and which he might have at the 
2 Salk. 645. Trial TRAD | 

646, 647. * l 


Ante 2. Per 
Poſt 242. 


L_— _— 


Term. S. Mich. 3 Anne, in B. R. 223 


Per Cur. It one levy Part of his Debt by Fi. fa. he cannot 
after take out a Capias fo2 the whole, but his May is to return 
Fi. fa', by which it may appear how much is levied, and then take 
a Ca. Sa. fo2 the Reſidue. 


Per Cur. No Tithe due fo2 Fiſh of common Right, but it mop Tie ric. 
be by Cuſtom. (No Mood is Tithable of Common Right, but: ©». 325- 
only by Cuſtom.) See Carth. 303, 379. See alſo Skinner 51, 239, | 3 


341, 356, 560, &c. 2 Vern. 46. Caf. temp. W. 3. 47, 524. 4 5 2, 
In Replevin, the Avowant ſaid, That he was poſſeſs'd fo; Pears, Upon an A- 
and made an Under-leaſe, reſerving Rent, 8c. fo2 which Arrear he n in Ge 
diſtrained. The Plaintiff is nonſuited, and Return irrepleviſable That be 

awarded; and upon the Return of the Writ of Inquiry, the Ex: pleaded a 
ception taken fs that the Avowzy was naught, fo2 that the Avowant * 
pleaded a particular Eſtate; without chewing who had the Fee, and ſewing who 
the Commencement of the particular Eſtate; but tho' that were dag tbe Fee. 
bad, pet being after the INonſuit, it was too late; fo2 the inter- .. 
locutozy Judgment is luch on which a Writ of Erroz lies, as in; Mod. 150: 
Judgment on Writ of Dower. l 


1230. Caſ. temp. W. 3. 188, 190, 191. Caſ. temp. An. 3. 179, 220, 221. Caſ. temp. Mac. 25. 1 Mod, 
Caf. in L. & Eq. 52, 53, 54. Comyns 247. Stra. 796. 


Stanyon verſus Davis. | 1 Salle, 404. 
Rro2 of a Judgment in the Parchal's Court, wherein the Plain. 7: ve. 
tiff did declare, that at ſuch a Day, in ſuch a Pariſh in Com Er or 
Midd' he did deliver into the Stable ok Defendant (thus, præd' D. Judgment in 
com' Hoſpitat' adtunc & ibidem exiſten' in Stabulum deliberavit) a cer- boy rg 
taln Gelding, to be by him ſafely kept at a reaſonable Rate, and to Pot 227. 
be ſafely re-delivered by him to the Plaintiff, that the Defendant *** _ x 
adtune ibidem tam negligenter the ſaid Gelding did keep, that thzough „ pot «5, 
his Defet it was taken out of his Jin, and lo immoderately rid and $a. 556. 
whipped, that he was quite ſpoiled. Uerdit and Damages fo2 
the Plaintiff, and Judgment fo2 him below. And now upon the 


Writ of Erroz, Raymond and Cheſhire, at feveral Times, excepted: 


1. That the Hozſe fo2 ought appears was put into the Oefendant's Words indif- 


Stable without his {22ivity, and if ſo, he was not bound to take any del mee 
Care of it; fo2 as the Declaration is wozded, it is to be underſtood Caſe which 
that it was delivered into his Stable, he being a common Jin- jake: he 
keeper, fo2 przd' D. com. Hoſpitat' exiſten' muſt be taken in the Abla- good. 

tive Caſe : But the Wozds being indifferent to an Ablative o2 Oa- 

tive, and taking them in a Dative maketh the Declaration good, 

and the other bad; per Powell, Powys & Gould, abſente Holt, Jt 

ſhall be taken fn that which makes it good. 

2. Objeſtlon was, That no Place was lafd where the fmmoderate Ale of Aver- 
Riding was, no2 that it was within the Jurisdition of the inferio? Aces in an 
Court: And it was laid down fo2 a Rule, and agreed unto by the inferior 
Court, That whatever is eſſentially neceſſary to maintain an Action, jou? © | 
if the Action be bzought in an inferio2 Court, that Matter muſt be ihn cheir 
averr'd to have been within their Jurisdition, otherwiſe they have no 13 


4 Jurisdictton; pen zos. 


. Raym. 211, 216, 230, 346, 348, 1040, 1310, 1543, 1555 Caf. temp. W. 3. 598. 1 Mod. Cal. in L. 
4» 77, 172, 173. Fitz-G. 314. Comyns 574, 153+ Stra. 827. 


polt 303. 
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For particu- Jutisdittion; foꝛ whatever is not averr d to be within their ſuriſdiction 
lar N ſhall be intended out of it. Vid. 1 Saund. 73. Jt was alſo agreed 
be ſapported CLEarlY, that if that which is the Gift of the Action, and the compleat 
by Iatend· Cauſe of it, be laid within the Jurisdiction, and the Declaration ſhewg - 
Raym. 5g. Further Matter, which is only Aggravation oz conſequential Da: 

1 Lev. go, mage without which the Action would have lain, ſuch Batter need not 
69, 96, 105, be averr'd to be within the Jurisdiktion; as in Caſe fo? calling a 
1 Woman a Whoze, whereby ſhe loſt a Marriage, there not only the 
Wos, but alſo the Loſs of Marriage, muſt be alledged to be within 

the Jurisdiftton, becauſe the one without the other would not maln⸗ 

tain the Action; and there one may confeſs the Mozds, and traverſe 

the Damage. So in Treſpaſs by aſter fo2 the Battery of hig 
Servant, whereby he loſt his Service, the Loſs of Service, as well 

as the Battery, muſt be laid within the Jurisdi#ilon. But in an 

Action by a Tradeſman fo2 calling him a Cheat in his Trade, where. 

by he loſt his Cuſtomers, there the Loſs of Cuſtomers need not be 

alledged within the Jurisditon, becauſe the Mozds are ationable 

without it, and it is only Aggravation. 1 Cro. 570. 1 Ro. Ab. 546. 

1 Jo. 448. Afton fo2 arreſting one in another Man's Mame, with: 

out Conſent of” the other, per Quod his Credito2s came all and 

arreſted him. It is not needful to alledge that the Creditozs came 

upon him within the Jurfsdition, becauſe the Arreſting in another's 

Mame, without the other's Conſent, is in it ſelf ackionable. Then 

the Doubt was, Whether the Oefendant's Neglet, in ſuffering the 

Gelding to go out of his Cuſtody, was a compleat Cauſe of Action, 

without any Regard to the Riding, &c. 


1 


The ſole And Ward urged, That the ſole Cauſe of Action was the not 

cſe of keeping the Gelding ſafely, accozding to the Contraf, and fo2 this 

not keeping Jlioted the Regiſter 106. Raſt. Ent. 3. and then it being a Nonfea- 

the Gelding lance, no Venue need be where the Monfeaſance was. Vid. 1 And. 

lately. 139. and Walker verſas Aſhwood, Mich. 10 W. 3. in B. R. And 
in Paſch. ult' upon Argument of this Caſe, Holt, Ch. J. ask'd the 
Counſel fo2 the Plaintiff in Erroz, It the oziginal Declaration 
had been fn this Court, whether they would venture to demur to 
it fo2 not ſhewing the Place the pozſe was immoderately rid in? 
And he ſaid, ſure they would not. And then if this were a good 
Declaration in a ſuperio2z Court without that, then it will not be 
neceſſary to aver it within the Jurisdf#ion of an inferio2 Court in 
an Aﬀton bꝛought there. To which it was anſwered by Cheſhire, 
that the Inference did not follow; fo2 if Indebit' aſſumpſit be in a 
ſuperio2 Conrt fo2 Goods ſold and delivered, though no Place be 
laid where the Sale oz Delivery was, yet it is no Cauſe of De⸗ 
murrer, but the not alledging it to be within the Jurisdickion of 
an Jnferio2z Court would be fatal. Vide Simile, 37 H. 6. 2, 4. 


Judgment But per tot. Cur. The Judgment was affirm'd, fo2 the Neglett of 
—_— not keeping accoꝛding to the Contratt is the ſole Gift of the Action; fo? 
W. z. 480, ik the Declaration had been, that the Defendant did ſo negligent!y 


483. keep the Hozſe, that he was taken out of his Stable, and + * 
: mer- 


Term. S. Mich. 3 Anne, in B. R. 


Somer ſetſhire to his Damage, &c. the Aﬀton would lie: Oz that he 
ſo negligentiy kept him, that thꝛo' his Neglect he was beat oz a- 
buſed, 02 wanted reaſonable Pꝛovender in his Jun. And the cole 
Cauſe of Aition is his I2egleft of due Care of him, Jud. Affirm'. 


Note; The Chief Juſtice remember'd the Caſe of Mayo and Combe Lz Keb. 
in my L029 Hale's Time, where the Gounterpart of an ancient Deed Has. : 19. 
was admitted in Evidence, and a ſpecial Uerdii# being found in the Le 25- . 
Caſe, finding the oziginal Deed, it concluded prout per le Counter Sans of 


part it did appear: And this was ſo done to p2eſerve the Pꝛecedent. Deed lod, r. 
1 Mod. 4, 94, 114. 2 Keb. 31, 546. 3 Keb. 1, 2. 5 Mod. 211,386, Wnitted for 


Evidence. 
. | | . Vid. poſt 248. 
And now all the Court held, that the Counterpart of an anclent L. 8ym. 
Oced which might be loſt, was good Evidence with other Circum- . 5 
ſtances, but not of it ſelf without other Circumſtances; but that a 2 Vers. 41, 
Counterpart of a Deed leading the Ales of a Fine was of it (:1f 59'- 603. 


good Evidence. See alſo Carthew 79, 80, 142, 181, 220, 225, 16 8. * 


346, and Skinner 155 245 82, 1745 2053 431, 5795 584, 623, 624, 639, roma _ 
640, 672, 673. 4 2 ok 


Fox verſus Tilly. 88 


. 

] NEBT upon a Bond conditioned to ſave the Plaintiff harmleſs Bond may be 

againſt all Eſcapes, which he had ſuffered as Warden of the anden . 
Fleet Pꝛiſon, and on Demurrer to the Rejoinder, which was in it ſelf harmies a- 
a Departure from the Plea, which was a Non fuit damniticatus, and gn patt El. 
a ſpecial Damage replied, and Continuante given to the firſt Day of aun mature: 
this Term: The Court took a Diverſity between a Bond to ſave Vide 2Salk. 
harmleſs againſt futureEſcapes, fo2 that would be vold, anda Bond 87 en 
to ſave-harmleſs againſt paſt Eſcapes; fo2 tho' it were unlawful to Ann. 3 ; 
ſuffer them, yet one may contract to indemnify one againſt a Penalty 
already incurred againſt a Law. And note, here the Court was in⸗ 
foamed that the Plaintiff was dead, and therefoze they ought not to 
go to Judgment. To which they anſwered, Ik that were ſo, the De- l. Les 60 
kendant muſt come and plead it as a Plea puis Darrein Continuance, 
and make Dath of the Truth of it, otherwiſe they would not take 
Notice of it, and ik the Plaintiff were alive on the Continuance- 
Day, they might well give Judgment; and acco2dingly the Plaintiff 
had Judgment. Foz, per Cur', if he dies bekoze the firſt Day ol 
Term, we cannot take Motice of it without it be pleaded as puis 
Darrein Continuance; and if he were alive the firſt Day of Term, 
the Judgment ſhall relate to that Day. | 


Linch ver ſus Hocke. | £ | 7-6-6 
we. | Yai | ig ſue : Where 4. 
ER Cur', Tf A. give Bond by Name of B. and he is ſued by Name . 


of B. he may plead Miſnomer, and the other muſt plead that he in 4. Name 
made the Bond by the Name ok B. and eſtop him by Demanding of B. how to 
Judgment; if againſt his Deed, he ought to be admitted to ſay his de. 
Name is A. and then the Defendant may rejoin, and ſay that he 
made no ſuch Deed, and this the Dekendant muſt do without Oyer ; 
fo2 if he pꝛay Oyer ; he admits his Mame to be B. Vide ante __ 
9 Mi th | 
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Irregular w Ik a Writ be returnable in one Term, the Defendant ought ta 
P Bond tin put in Bail in that Term, (that is) at any Time befoze the Efſoin. 
Eſſoin day of Day Of the next Term, and till then it is irregular to pꝛoceed upon 


next = the Bafl-Bond ; but one in the mean Time may take an Aſſignment 


721. upon it, and take out a Warrant. 

Caſ. temp. An. | | 
, »'Z LD | . 

4 Adams verſus Tertenants of Savage. Vid. ante 134, I 99, 

854, 1253 | 

"ol ls p E Caſe being moved again this Term, it appeared on the 

OR Reco2d to be thus: A Sci' fac' by Adminiſtratoꝛ upon a Judg⸗ 

67 ment by his Inteſtate, to warn in the Tenants ok ſuch Lands as were 


Poſt 256. Savage's at the Time of the Judgment, &c. The Sheriff returns ſe⸗ 
Von 28:57 veral Tertenants, among others J. and S. his Wife, Tenants of a 
fac agaivit Capital Meſſuage called B. and alſo of the Manoz of B. All the Te: 
Tertenant, gaänts appear, and plead in Abatement jointly, viz. That one G. J. 


_ — 4 is Tenant of the Freehold of the Yano? of B. and ſo pꝛay Judgment 


« Keb: 351, ok the Writ, & quod caſletur. 

3 . 3 

8 And per Cur', The Plea is clearly bad: ba. 

3 Lev. 205. 1. Fo2 them all to join in the Plea, when they are returned ſeveral 

That ſuch a Tertenants; fo2 if A. be returned Tertenant of one Parcel, and 3, 

8 lea o of another, A. cannot plead that another is Tertenant of another 
Parcel, and not returned, but as far as it affets himſelf, not quate- 
nus it affeits. B. 

This is plead- 2, This, as the Recoꝛd is, is pleading a Non-tenure by Jmplica: 

ing © b Im. tion; ko; if G. I. be Tenant of the Freehold of the Yano? of B. of 

plications» which J. and S. his Wife are Tenants returned, that is an Jmplt- 
cation that J. and S. are not Tenants of it, and therekoze bad; fo2 a 
Non-tenure, tho' it were expꝛeſly pleaded, is not a good Plea to a 
Sci Fac' upon a Judgment in a perſonal Action, becauſe it is direfly 
to falſify the Return of the Sheriff : It has been a Queſtion, Whether 

Whena ſpecial q ſpecial J20n-tenure could be pleaded in that Caſe ? But that it may, 

er is now ſettled. Vi. 3 Cro. 872. 8 Ed. 4. 19. 9 H. 5. 11. But in Sci. fac 

d. to have Execution of a Judgment in a real Atfon, one may plead 
J2on-tenure againſt the Return of the Sheriff, becauſe there the Free: 
hold ſo much favoured in Law, is at Stake: Beſides, as to the 
Pleading of this in Abatement, ff the Sheriff has returned all the 
Tertenants in his County, it is altogether impꝛoper to plead it in 
Abatement, that there are other Tenants in another County not re- 
turned; becauſe, in that Cale, there are none to be ſummoned by that 
Sheri: And the Sheriff having returned all in his County, has 
done his Duty; but if it be pleaded, that there are other Tenants in 
the ſame County, the regular and neat Way is to conclude, by de⸗ 

| manding Judgment, if they ought to be put to anſwer quouſque the 

2 Saund. 23. Other be (ſummoned; fo2 which ſee the Pꝛecedent in 2 Saund. Jefferſon 

2 Keb. 587, and Dawſon's Caſe, but it is true, that Pꝛecedents are both Mays, 

114 46 but Judgment is never acco2ding to the Concluſion here, quod breve 

1 Med. 28. caſſetur; but only to ſtay quouſque; foꝛ Judgment ſhall not be to abate 
a Urit but where the Plaintiff may have a better. 


3 | And 
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And Holt, Ch. J. quoted Kemp ©, Laurence, Owen 134. where it Where a Te- 


nant for Years 


was held, Chat a Tenant foz, Years is a good Tenant to plead in my plead in 
Bar to a Sci fac on à Judgment fo2 Debt 02 Damages, becauſe Bar to« 50, 
that is only in the Perſonalty , Secus to a Judgment in the Realty, , Sl. 
Jf.one Jointenant be returned, he may plead that another is Te⸗ , 
nant of a Poiety, -— 


Et per Cur, Reſpond” ouſter. 


Pitz-Hugh verſus Dennington. Le — 
1094. 

RUOR of a Judgment in the Parſhal's Court in Debt upon a Error of « 

Bond, where the Defendant upon Oyer of the Condition, which l 
recited, That the Plaintiff was become an Appꝛentice to the Defen- Conn, — 1 
dant fo2 ſeven Years ; and then the Condition was, Chat if the De. Condition of a 
fendant at the End of the ſaid ſeven Pears, ſhould make, pꝛocure, oz 520g, 2 mak® 
cauſe the Plaintiff to be made kree of the Company of Joiners of Freeman of 
London, If thereunto requeſted, then the Obligation to be void. To £4», Sc. 
this the Defendant pleaded, Chat ad Finem of the ſaid ſeven Pears, 1 
02 after, till Time ok Action brought, he was not requeſted, To Pot 259, 260. 
which the Platntiff demurs, and Judgment fo? the Plaintiff below: Le. 55: 
Suppoling the Requeſt not material at all, oz at leaſt if it were, the 
Plea ſhould have been, [that he never was requeſted] and not to tie it 
up to a Requeſt at the End of the ſeven Pears, o after; fo2 he might 
have requeſted befoze the End of the ſeven Pears, to make him free 


at the End of the ſeven Years, 


But Mountague, fo2 reverſing the Judgment, inſiſted, That ff in 
this Caſe the Requeſt had not been erp2eſly made Part of the Condi- 
tion, yet the lea had not been good; and took a Diverſity, When Diverſity upon 
there is a Duty made by the Bond, then there need no Averment of „nner 
a Requeſt; otherwiſe when the Bond is fo2 doing a collateral Aﬀ as Duty, and 
here; and fo2 this, he quoted 1 Brownl. 13. But whenever the Con- ed 
dition is to do a Thing when thereunto required, oz if thereunto re- , 


quired, there the Requeſt is Part of the Condition, and to be averred. 


And per Cur', The Requeſt is material here, and the Meaning fs That the Re- 
plain fram the Recital, that the Defendant was to have made the here e. 
Plaintiff free at the End of ſeven Pears, that is, when his Time was : 
out, if the Plaintiff pleaſed, which was to be ſignified to the Defen: 
dant by Requeſt; and the Requeſt muſt be when the Condition could 
be perkozmed, viz. at the End of ſeven Years, and not bekoze; and 
if it were a good Requeſt within the ſeven Years, that ought to be 
ſhewn of the Plaintiſt's Side, otherwiſe it ſhall not be intended; fo? 
it cannot be intended one would requeſt a Thing to be done, befoze 
it was to be, o2 could be done. ; 


And Judgment reverſed Niſi. Vide Poſt 260, 267. 4 judgment re- 
: Robert verled M. 
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Ld. Raym. 


Robert ver ſias Harnage. 


1043. S. C. | | 

Bond made | JLaintiff declares, That the Defendant became bound to him at 
(dined, ſealed | Port St. David's in the Eaſt-Indies, apud London, in a Bond of 
and delivere 


e e fo2 the Payment of — to him, his Attozney oz Aſügns: Upon 
David's, &c, Oyer, the Bond appearing to bear Date at Port St. David's in the 
Ld. __ Eaſt- Indies; and the Solvendum was to the Plaintiff's Attozney o 
1212, 1 . 


Caf temp. W. Aſligus, Without mention of himſelf; And on Demurrer to the De: 


3. 568. claration, two Exceptions were taken: 
Caſ. temp. 


Ann. 51. Caſ. temp. Mac. 255. Stra. 614, 646, 775. 


Aftet Oyer, 1. That the Bond declared on, and that ſet out on the Oyer, were 
8 51 variant; the one being Solvendum to him, his Attozney oz Aﬀtigns, 
Exception of the ather to Attoꝛney o2 Allign, AS 
Variance ta To which it was anlwered, That the Declaration muſt not be ac: 
ms gk cozding to the Letter of the Obligation, but accowing to the Opera: 
Hob. 171. tion of the Law thereupon : As if A. bind himſelf in a Sum to h. 
Solvendum to C. who is a Stranger, a Payment to C. is a Payment 
to B. and in an Action upon it, the Count muſt be upon a Bond Fol- 
vend' to B. Vid. 4 Ed. 4. 19. 2 Keb. 81. 1 Sid. 295. And per Cur', Tf 
A. make Bond to B. Solvend' to ſuch Perſon as he ſhall appoint, if 
B. does appoint one, Payment to him is a Payment to B. and if B. 
appoint none, it ſhall be paid to B. himſelf. 
2d Exception, 2. Exception was, That the Bond ſet fo2th, appeared fo have been 
Ger ad t ſealed and delivered at Port St. David's in the Eaſt- Indies, and there- 
local, &c. koze the Date made it local; and by Conſequence, the Declaration 
Ante 194. oüght to have been of a Bond made at Port St. David's in the Eaſt- 
Indies, apud Iſlington in Com' Middleſex, oꝛ on ſuch a Mard oꝛ Pa: 
riſh in London, &c. as upon a Bond, apud Bourdeaux in France, in 


Iſlington: And of that Opinion was the Court. 


2 Salk. 572. Gs Peat's Caſe. | 

1 9 | 

Poſt 301. E was a Pꝛeacher to a Meeting ok Difſenters; and having 
A diſſenting 


SA - qualified himſelf as ſuch, accozding to the Add of Toleration, in 
lied in ons olle County, removed from thence into another County, and ſet up 
County, re- d Conventicle there, without any farther Qualification; whereupon 
cher & a Juſtice of Peace convitted him upon the Statute of Conventicles. 
* And now the Attozney General, in his Behalf, moved fo2 an Attach: 
ment againſt the Juſtice foz a Contempt of the Ac of Toleration ; 


alledging, That a Qualification in one County, is a Qualification 
all over England. & | 


mY 2 Salk. But per Cur, The At of Conventicles is fill in kozte, and the 


The Juices Juſtices of Peace have Power of executing it againſt ſuch as do not 
are Judges,and qtalify themſelves accoꝛding to the A of Toleration, which Act only 


are only to ac- 


quit ſuch as £11JO1Ns the Juſtices of Peace to acquit ſuch as do comply with the 


comply «jth Ait of Toleration: So they being Judges of the Matter, if they 
the of To- * 


leration, &c. | w2ong 
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wzong you, you have your Remedy by Certiorari, oz appeal to the 
Seſſions, where the whole Fai may be heard and examined over 
again; which Examination of the Fai ſhall be final by the very Moꝛds 
of the Statute; and ik they err in a Matter of which the Law makes 
them Judges, it would be moſt unreaſonable to grant an Attachment 
fo2 ſuch Erroꝛ. Then the Attoꝛney moved fo2 a Mandamus to the Ju- Then Auor 
ſtices, to ſuffer him to peach there, he qualifying himſelf accozding Sante, 
to the Act of Toleration. But the Court dented it, koꝛ a Mandamus is to ſuffer him to 
always to do ſome Ac in Execution of Law; but this would be in Peach, S. 
the Mature of a Writ de non Moleſtando, and that contrary to a Con- 

vition ſtanding againſt you, which ſhall be looked upon as legal while 

ft ſtands. Then they moved fo2 a Mandamus fo? the Juſtices to take Ther a mo. 
Security from him not to become chargeable to the Pariſh ; which tion fora Mar- 
was alſo denied; fo? that Batter is only to be upon Complaint of 7% bor te 


Juſtices totake 


Churchwardens, and Overſeers of the Poo? : And they held, That Security, Se. 
by the Af of Toleration, it ſufficeth not that the Licence of ſuch 
Pꝛeacher be inrolled at the Quarter-Seſſions of one County, to en- 
able him to pꝛeach in any other County ; but it ought to be at ſuch 
Quarter⸗Seſſions as would otherwiſe have Conuſance of the Pat⸗ 
ter upon the Statute of Conventicles, and that is the Seſſions of the 
County where the Fai is committed; and at laſt they moved fo2 a 
Mandamus to the Seflions to ſtate the Fact ſpecially ; but it was de- 
nied, fo2 that the Statute excludes all others from examining the 
Fact: And finally, they moved fa2 a Procedendo to a Certiorari al- 
ready bzought by them, in o2der to appeal to the Seſſions, which 


Per Cur, The ancient Rule was, That a Bail-Bond could not Proceedingson 
be put in Suit till a Rule obtained to amerce the Sheriff, fo2 not ha- 1 1 
ving the Body koꝛzthe coming: And now Pꝛoceedings upon the Bail- 0 c:z; Corpus 


Bond were fect aſide, becatiſe there was no Cepi Corpus returned, returned. 


Brewſter verſus Weld. — 2 Vent. 
| 3 Lev. 221. 


CI fac' out of Chancery, returnable in the Queen's Bench, to re 2 Ke. 373. 
peal Letters Patents of the Reitozy of Algate: And it was 7 _ 
moved foz2, that the Sheriff might return his Writ : And here it 1060. 
was reſolved, That if Letters Patents be to the Pꝛejudice of ano- = ates; 
ther, he may have a Sci' fac' upon the Jnrolment thereof in Chancery into B. "8 
to have them repealed, as well as the Queen map; as if a Fair be a — 
granted to the Oamage of mine, J may have a Sci' fac to repeal ſuch g _ 
Gꝛant: And they ſeemed likewiſe to hold, That a Sci tac upon a Re. bent. 344 
co2d in Chancery, was not returnable here; but clearly after a Writ ; rev. 220. 
iſſues out of Chancery returnable in another Court, that Court into „0, wo 
which it is returnable has Jurisdiſtion of it, and not the Chancery, | Ra 
192 can the Chancery ſuperſede ſuch Uirit ; but alt the Jrregularity 
both in iſſuing it out, and in the Return of it, is ſolely examinable 
in the Court in which the Writ is returnable ; which if the Writ be 
legal, will hold Plea upon it, 8 will quaſh it: But the - ta 
unn 
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tion being the quarto Die poſt, all which Day the Sheriff has to re- 
turn the Uirit, the Court would not make a Rule; and the ſame 
Motion being made the next Day, the Court was inkozmed, that the 
Chancery had ſuperſeded the Writ ; whereupon, in ſome Heat, they 
ruled the Sheriff to return it, 02 to return the Superſedeas, if he de- 
pended on it, that it would excuſe him: The Oay after, the Sheriff 


having got the Mrit back from the Chancery, returned it Sci' fec', 
and bꝛought it into Court. 


Upon Non o/- Feme Covert may plead Non aſſumpſit, and give Coverture in 
—_— Evidence, becauſe Coverture makes it no Pꝛomiſe; ſo ſhe may plead 


give Coverture Non eſt factum to a Bond, and give Coverture in Evidence. Ray 395. 


in Evidence. ide ante 218. 
Caſ. temp. * 


W. 3. 609. 0 | 
| Cockroft vers Smith. 


8 8 1 Defendant in a Scuffle bit off the Fo2e-finger ok an Attoz- 
Ee. with ſpo- ney's Right-hand ; and fn Treſpaſs, with a ſpecial Acetiam by 
cial Accetiam, Judge's 7i:arrant, the Queſtion was, Whether the Bail ſhould not 


CON juſtify themſelves to a Sum ſuitable to the Acetiam? Vide poſt 266, 


not held to 


uh " And per Cur', pe was not held to that, he being very pooz. 
2 Acc. | 
Wn Gibbon verſus Dove. 


ps a. | [ O M UWrit Erroz, and Bail put in, the Defendant has 

cept againſt twenty Oays to except againſt the Bail, which Exception 

Wk ought to be entered in the Clerk of the Erroz's Book: Me ought 

of Error, Fc. further to take out a Rule to ſerve upon the Attozney, o2 Agent of 

Caſ. temp. W. the Plaintiff, to put in better Bail, but that Rule need not be ſerved 

3. 5'9- within the twenty Days; but it muſt be befoze Execution ſued out 
fo! Want of Bail, per Cur, & omnes Clericos. 


Notice ofthe Note; Jt was ſaid, there ought to be Notice of the Exception 
Exception. Within twenty Days. | | 


8. C. Fareſl. 8. Jacob verſas Dallo. 

2 Salk. 55 1. 1 | 

5 436. Rohibition was moved fo2 to the Spiritual Court, to ſtay a Suit 
765 "5% there about the Right of diſpofing of Pews in a Church: The 


Prohibition to Suggeſtion was, That ſuch a Cozpozation were Jmp2opziato2s of it, 
2828 and Time, &c. uſed to repair all the Pews, and ratione inde had the 
aboutdiſpoſing Diſpoſal of them; but becauſe it did not appear to the Court, whe⸗ 
ave Bag ther it were Pꝛelentative oz Oonative, o2 with Cure of Souls oz not, 
Cual. emp.” they would do nothing in it. But they ſaid, a Donative might be 
W. 3. 401. with Cure of Souls, as the Tower of London's Chapel: And that 
per . there are allo another Kind of Churches, which are neither Pꝛelen⸗ 
14 A tative o: Oonative, but Stipendiary, and yet have Cure of Souls: 
: Wms. 774- As If there be an Impꝛopziation, and it has no Uicarige, but only 

a certain Stipend fs given Yearly to him that ſerves the Cure; and 

that is merely Dative, and that at Pleaſure of the Jmp2zopziato?. 


© - Note; 
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Note likewiſe it was laid, Anciently there were no Pews in e e. 
Churches, but only Foꝛms; and that it had been a good Pꝛelcrip- , Tit. Pa, 
tion to ſay, That Time out of Bind the Coꝛpoꝛation did repair ſuch and Sr. 
an Ille of the Church, ratione cujus the Mayo? and Aldermen ſate 
there; fo2 tho the Right be in the whole Body, the Enjoyment may 


he and enure to a ſelef Number. 


Per Cur", The Bail have their Paincipal always upon a String, Vis Farſi. 
and may piill the String whenever they pleaſe, and render him in Ba ane len. 
their own Dilcharge ; they may take him up even upon a Sunday, and der the Princi- 
confine him till the next Day, and then render him; fo2 the Entry in 8 
this Court is traditur in Ballium, &c. and the Doing it on a Sunday him up upon a 
is no Service of Pꝛocels, but rather like the Cale where a Sheriff %, &c. 
arreſts by Clirtue of a Pꝛoteſs of Court on Saturday, and Party ag aten 


eſcapes, he may take him on Sunday, fo? that is only a Continu- Eſcaper. 


auce of the fozmer Impziſonment. . 12 W. 
606,607,667, 

Irton. Salk. 75. 

Knight verſus Burton x Salk. 75 


EBT upon Bond conditioned fo2 Perfozmance of an Award; bebt upon a 
which was ſet fozth, and a Bzeach alligned: And upon De- n np. 


murrer, Parker took Exception: — * 
Award, Tc. 
i. That the Award recited, That the Parties were Jointenants ft 


of ſuch Land, and o2dered they ſhould make Partition by mutual Partition a- 
Conveyances, which was ſaid to be incertain, and not making an End wa and 
of the Matter by ſhewing what Moicty, oz Part, the one ſhould . 
have, and what the other: To which it was anſwered, and reſolved, % cur. 
Chat it was well enough; fo2 whereas they were Jointenants befoze, Ph * 
they would now become Tenants in Common. 612,964,898; 
2. It was objc#ed, That could not be; fo2 it was further awarded, . How 1 
the one ſhould have unam dimidiam Partem five medictatem ; which 4 ae 1 
ſhews they intended ſomewhat moze than a Tenancy in Common, 2 Fram 
but left it incertain; fo2 Dimidia Pars fs a Moiety in Certainty, and taken. 
Medictas is a Moiety incertain; and in this very Award, they in 
other Matters uſed Medietas fo a Moiety in Certainty, as Mcdietas 
of the Pꝛolits of ſuch a Ship to be delivered, which is to be under- 
ſtaod of a Moiety divided; fo2 otherwiſe it could not be delivered. 
But per Cur', Dimidia Pars, 02 Medietas, ſhall be reſpettively taken 
[02 Yoiety divided 02 undivided, ſccundum Subjectam materiam ; as 
_ Aedieras of à Thing to be delivered, ſhall be underſtood a divided 
Molety, becauſe it cannot be delivered except it be divided; ſo Dimidia 
Pars, if it be ſuch a Thing as cannot be reduced to a divided Yoiety, 
ſhall be underſtood a Moiety undivided; as in Dower, a Woman de⸗ 
mands tertiam Partem if it be of ſuch a Thing as is capable of ha- 
ving a third Part divided made of it, it ſhall be ſo; but if it be of 
3d Part of Lands of Tenant in Common, Mill, &c. it muſt be a 


third Part undivided. = 
3d Objection, 
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to be paid, which of their 
8 eee at they awarded Money ar to be due, 
N. dy" of Geng ap0n ih Fac ) Bo 7 has ＋ by the one 
had been dif. OWN | Uhercas ſo much Money Hi id, Whereas ſo much 
had been dif: as, Whercas ſo ; had ſaid, Ther 
burſed (as is FO it we ., lledgcd : So tho' if they : D it appeared to them 
allengeo) * Party, as is a f burſed, it would be intende it is alledgeg 
well, &c. Wonep has been d 8 7 they go farther, and ſay, as f ty c 
Ante 229. en ſo; yet when they g | ſhew their Certain » of 
inner 156, tg Have been : | dment; fo2 they . 
ae tht s only Ne ir was alleged, araber: But it tons reſet 
it was 0 by any Perſon whatever : controverted 
dat aledged hould be underſtood as alledged, and 8 
that a other Side. ween the Par. 
That a Suit ** eos When was 8 8 was ill, 
S Id be dilmiſſed; , it in Chancery 
tween the Par- (ICS Award cught to be final, ſo as the Party might 
ties ſhould be fgy that an d upon Payment of Coſts, 0 it is final; but 
Uilmigeg. Se might be dilmilled up ik the Oiſmiſling be abſolute, it is 1 doe the 
V. 1 Salk. 75. MIN in: Indeed, if th e, without Prejudice, th 
begin agai tly done there, f 
> f S is frequen d of diſmiſſing a Skit 
if it be diſmiſſed, a nd therefoze an Awar ding that 
begin again, a nal, but is like the Awarding that 
Party map is incertain, and not final, ited, which is void, 
in Chancery 18 In : it at Law be nonſuite 5 ies be non. 
3 Jartles in a Sui k the Parties be n 
one ok the Partles warding that one o Shit 
I t is true, a Award is, that a 
1Salk.74,75- But per Cur, J t final; but when an ll be dil. 
that is no ; ſtood that it ſha 
Sera. 1024. comme ſe fo2 ever, that is a ſu ition of a Bond be to 
"I miſfed, and cea one; as if the Condition he Oblt: 
dam of ore ; 7 ancelled, and the 
and not the Sha Bond by ſuch a Day to be c 7 ent 
btains Judgm 
Deliver up another Je firſt Bond in Sulit, and o ing to the 
Dap puts the firſt L be cancelled, accoꝛding 
gee bekoꝛe the at the Day tenders it to be ce et his Obligation 
thereupon, and a f the ſecond Obligation, y Ko. 
dition of th dimittere, with an 
Letter of the Cond! here is put in Latin e it, and idco 
olice to diſcharge, an ding upon a Bond, and p the 
2 Attton be depen ion, that releaſes th 
ord Sond + Aaintiff does releale the Aﬀion. Side 
. ö the other Side, 
Continuance the * is, that what is awarded of ing: and 
des this Award is, ands then due and owing; 
Duty. Belides f d Demands th 8 has 
q all Debts al p hat the one Party 
ſhould be in full o ds extends to all Things that bmiflion 
| of Subm 3 
the Wozd Dewands f the other, at the Time in it to a 
and oz erat of! ify dꝛ reſtrain 
hy Ribes ads due and owing, does not 1 5 cpeaking a Duty; 
bd or the * ſpecial Demand that is more * 1 may well be 
ee a Right to demand of another, rtend to 
award, St. fox whatever a C n e 
laid to be due wee Bt 1 to a Suit fo2 Partition, &c. 
f Entry yy 
"yy bea ffated Rule in Awards, that my 
A ſtated Rule Note; This was a that ir the Wo2ds uſed in them me with- 
inAwards, at | ud C ] 3 r - | | 
ne Gidtobed r e and ſo extenſive . no other 
_ & Ayer Fre ph rnb hoy a yet they ſhall be intended as on. but what was 
Fete Barter between the Parties Kn n e 
Caſ.remp W. ſubmitted if the contrary be not ſhewn : 


3. 116, 11 


t at- 


in L. & Eq. 
212, 313: 
Comyns 183, 


547 
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ter of Submiſſion, yet it ſhall be intended that no moze was in 


Controverſy than what the Wozds naturally compzehend, ik the 
contrary be not likewiſe ſhewn. - | 


Et ſud' pro Quer Nifi, per tot Cur*. — 0 e yoo - 
1 "oo P | Luer i. 


Selby ver ſus Greene. 


73% Obligee made a material Razure in the Condition of a Obligee had 
Bond, and after bzought an Aﬀion upon the Bond, and the u Rar“ 
Defendant having had Oyer, and the Bond being now in Court, in Condirion 
and the Razure diſcovered, the Defendant pleads Non eſt Factum, of a Bond, 

and Notice of Trial given; but when the Plaintiff underſtood . Bult. 
that the Dekendant had found out the Cheat, and could pꝛove it, 47, 248. 
he countermands the Notice. | T - hay 


261, 
And now Serjeant Darnell moved upon Affidavits of this Mat- ⸗ 
ter, That the Bond ſhould remain in the Cuſtody of the Officer enz pI 
ok the Court till the Cauſe were tried; fo2 otherwiſe the Plaintiff Motion, chat 
would ſfay until the Defendant's Witneſſes were dead, and put mo Be-d 
this fozged Bond in Suit againſt them, when he could by no Pof- main in Ot 
ſibility relieve himſelf againſt it; and now if he would try ft by ficer's Cutto- 


Proviſo, the Plaintiff would be nonſuited, and might begin again. % . 


Per Cur”, If you had denied the Deed accozding to Weymark's Allowed, if 
Caſe, ft is to remain in Court till the Cauſe be tried; ſecus it m bad de- 
ſhall only remain koz the Term in which it is b2ought in; but the cording to 
moſt it goes to is, that upon Jmparlance granted, it ſhould re- wy 
main in Court till the Defendant pleads: As here, it it be by Selk. + 
Bill, the Defendant after Jmparlance may crave Oyer; and there- Vide pot 
koze there it muſt remain in Court till the Party fs put to plead, 393 
that he may in that Caſe have Oyer of it. Mac 1 
| K | enk. 70. 

And the Ch. Juſt. remember'd Sir Solomon Swale's Caſe in his 551 2955 
time; where a Deed upon Evidence was found not to be the De- Sam. 215. 
fendant's Deed, and by Conſequence koꝛged; and it was inſiſted * Vera. 66. 
on, that the Court ought to cancel it: Yet the Court denied it, 
becauſe there might be Erroz in the Pꝛoceedings fo2 which the 
Cerdi# might be ſet aſide, and then the Bond would ſtand unim⸗ 
peach'd, and ſo the Matter be bzought in Queſtion again: And ſo Court aid 
it was reſolved it ſhould not be cancelled, but remain in Court Defendant 


might carry 


uncancelled: And they ſaid, here the Dekendant's beſt May would it down by 


be to carry the Cauſe down by Proviſo; and if the Plaintiff would Provis, &c. | 


ſuffer himſelf to be nonſuited, whereby the Suit will be at an 
End, and the Plaintiff entitled to take his Bond ont of Court, 
vet that Nonſuft would be great Evidence againſt him in another 
Action to be bzought thereupon; oz elſe he might get his Wit- 
neſſes Teſtimony perpetuated in Chancery. 
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Co. Lit. * e annual, and the ſai ts of ſaid 200 d Demu ; 
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1 id the ms, th is Di d to it, I will n nex d be 
Preced. Chan —＋ por en Slary 1 5 pelt be. withia in 
1intiff in an certain ot certain, 
Cat * 2 1 a . than my and f Fees, lag the * of the 
en Sg 2 "if Fees e jin Sum out Fees anſwer payable d a 8 
e rclerving So i rtain if the Fe it being pa; voi hich 
* 391, ute. ing a ce Caſe, i rtain, it b it being ffice, whicl 
3 Vms Stat reſerving in that ; Sum CC help it, f the Q F ndants 
393. 1 Office, becauſe i ay the ill not uſineſs o the Defe ore 
Cal. temp &e. Stat uty 15 n the E iſing from tain, an let the Fe hey ad- 
A the Dep But ing Thing ar! F be meer rtain, C So t Def. 
3 ts. * ce ſon. be. 
e Pros mare ben vey ma Eli vhs on, vio an co 
he | . 
Diver, 6. may be N. all N 717, 65 9 ue which verſity allo 
Vile * Vide 3 785 * laid Di 
711, . or leſs. e 124 and | 
Welch d iled th r the 
Baden, oy 5 Oay o 
3 Keb. 11 : laſt 
669, 078. 


Ils Verſus 


firmed 
3 
Norton. 


% 
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firmed fo2 good Law; fo2 if one reſerve a Sum certain upon a Depu- 
tation out of the Profits or Fees, he only reſerves Part of that which 
was wholly his before; for tho' by making a Deputy, the whole 
Power of Principal is in the Deputy; yet the Fees or Profits don't 
_ paſs, and the Deputy has no Right to them: Then if he make a De- 
puty, reſerving a Sum certain, Part of the Profits, and the reſt to De- 


puty, he map well do it, fo2 it is but reſerving Part of what was Vide 3 Keb. 
wholly his. | | | 711 | 


| | 16 
Jf one put in a Deputy without any Allowance of Salary, he 1 
has no Remedy but by Quantum meruit, and that againſt his puy barg 
Pꝛincipal. no) Allow- 


ance. 


Davenant verſus Raf ter. by Carlton's 
. Ante 11 
Rroz of a Judgment in C. B. upon Nil dicit in Debt upon a 1348. 
Bond fo2 Want of an Oziginal, the Defendant pleads a Re- (5,6, 10g. 
leaſe of Errozs. The ]Aaintiff replies, That there was another 8. ©. 


Judgment between the Parties koz the ſame Sum, and of the — 1 


ſame Term, and that the Releaſe was of that Judgment of which 3. (in Debt 
the (Urit of Erroz was not bzought, abſque hoc that it was of __ 
this now in Queſtion. | _ 


an Original. 

| | 3 | | | | : 1 Sid. 84. 
To which the Defendant demurs, and Eyre maintains the De- dene Caſes 

murrer, fo2 by this Traverſe, the Dekendant is excluded from ,,,, * 

ſaying that there is but one Judgment, koz it is only made an In- 206, Ge. 


| Carthew 7, 
vucement fo the Traverſe =p 


Per Cur. The Queſtion is, Whether there ought to be a Tta- 7 , 
verſe in this Replication? Foz then you would cut out the Plain⸗ ** 3 
tiff from pleading Nul tiel Record. But your Way ſeems to have 77), 755, 
been, to have ſhewed one Judgment ſpecially, and then to have Se. 
averred the Releaſe to have been of that Judgment, and ſo have — * 
reſted. As ſuppoſe a Man has two Manozs of Dale, and levies 238, 355: 
a Fine of his Manoz of Dale, he ſhall by Averment aſcertain of 
which of them it was. Ik Debt be bzought upon a Shetiff's 
Bond conditioned koz an Appearance in this Court die Veneris 
prox poſt Menſ. Mich. the Defendant pleads a Mrit of Latitat 
taken out againſt the Party at the Suit of the ſame Plaintiff, re- 
turnable die Mercurii, and that the Party was upon that Urit 
arreſted, and the Bond was given fo2 his Appearance at another 
Day than the Return-Oay of the Crit, and ſo the Bond is void 
by the Statute of 23 H. 6. The Plaintiff may come and ſap, that 
he took out a Crit returnable die Veneris, and that an Atreſt was 
upon that, and the Bond fo2 Appearance to it, without traverſing 


the other Writ; and if a Thing which may in Pꝛoceſs of Plead- of 


ing become material and traverſable be traverſed befoze ſuch Time, 
it is naught, as my Low Hobart ſays, J2Now you have not 
ſhewed how this Matter was material. i 
fy Another 


EET 
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— 


Another Objeſtion was, That the Releaſe pleaded did retite a 
Judgment in which the Plaintiff did recover 600 l. pro debito & 
dampnis ultra miſ. & cuſtag. the Errozs in which the Plaintiff re⸗ 
leaſed; and the Judgment of which this TUrit is now bꝛought, ig 
pro debito & damnis only, without any thing of Coſts, and ſo a 
plain Uariance between the Judgment releaſed and that now in 
Queſtion, ko: at Common Law, befoze any Coſts were given, 
the Fozm of entring of Judgments in Debt was pro debito & 
damnis, as this is, and therefoze the Judgment recited in the Re: 
leaſe, and that of which this Erro2 is now bzought, are not the 
lame. 


Caſ. temp. But per Cur. In the Common Pleas, they always, in Caſe of 
14 Raym. Judgment by Nihil dicit, enter Judgment pro debito & damnis, 
1221, 1047. Without moze, tho' in this Court the Manner be, tam pro debito 
& damnis quam pro miſ. & cuſtag. and Damages include Coſts: 
And beſides, in the Judgment recited in the Releaſe, it does not 
ſay that any Coſts were recovered, but ultra miſ. & cuſtag. he re: 
covered 6001. fo2 his Debt and Damages. 
3. It was objefted, That Judgment ought not to be affirmed 
without a Certiorari, to aſcertain the Court how the Matter ſtood 
below. 


Vide ante But the Court took this Difference: Ik the Defendant upon 


206, 207. 


Ver for Pre. Exxoz aſſigned will not come in and plead, there the Plaintiff 
cedents of Muſt Have a Sci fa. againſt him ad audicnd. Errores, and a Certio- 


 Jadgment rari to certify the Mant of Oziginal, that being the Erro? af: 


4 Gas ſigned; but where the Defendant comes in gratis, and pleads In 
Vide Raſt. nullo eſt erratum, o; other Plea which is ill, it is a Confeſſion of 
ax i 4 the Erroz; and the Judgment was, Quer. nil capiat per Breve, bi- 
1 Co. 14 Cauſe here is Erro2 upon Recozd, but is releaſed, 
Releaſe relied | 

on as an 


Eloppel. Note; At another Day it was obje#ed, That the Concluſion of 
the Defendant's Plea was naught, fo2 it was, Quod Quer. &c. 
excludatur, & quod Judicium affirmetur, when by Law the Judg⸗ 
ment is to be affirmed; but it was over-ruled, fo2 Quod Quer. 
præcludatur is enough, and the reſt Surpluſage. 


concturon of And here Holt, Ch. J. took this Diverſity as to Concluſions, 
Ses Lai That if a Dilatozp be pleaded, and Plaintiff take Iſſue upon it, 


Leg 272, he may conclude with a petit ſudicium & Damna, becauſe there 


S. final Judgment ſhall be; but if Dilatozy be pleaded, which Plain- 
Skinner 387, tiff does not Deny, but confeſſes and avoids, he muſt conclude 


— An in Maintenance of His Writ: As if Defendant plead Attainder 


W. z. 309. in Diſability of the Plaintiff, and he replies a Pardon, he muſt 
x Wms. 258. not conclude with a Petit Jud. & Damna, but in Maintenance of 


Ld. Raym. 1 
337. * his Writ. 


594, 853, 1018. Stra. 520, 


$f Lady 


— ————— 


nn 
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Lady Cook verſas Remington. 2 Salk. 495. 
| Vide 

yr upon a Bond, with Condition to perkoꝛm Covenants 234. 27 
in a certain Jndenture mentioned: The Defendant craves ar eo" 

Oyer of the Indenture, which the Plaintiff gives him; and one of frm the Co 

the Covenants therein was, That the Defendant would ſafely veaa=s in an 
give up unto the Plaintiff the Goods, a Particular whereof was cz. . 
wait on the Back of the Indenture: The Defendant pleads Per⸗ « $id. 50, 


fozmance generally, to which the Plaintiff demurr'd. 4 > 


127. 1 Saund. 9, 22. 1 Mod. 266. 1 Vent. 37. Keilwey 71. 1 Sid. 425. Cro. Jac. 360, 460. Vide _ 
x Saund. 22. Stra. 227, 1186, 1198, 1241. 7 125 J 3 4 de 


And it was held per Cur. 1. That when one is bound to per⸗ | 1 
foun Covenants in an Indenture, that in an Action upon fuch 14 
Bond, the Defendant, in ozder to diſcharge Himſelf, ought to 1 
ſhew the ſaid Deed to the Court, that they might ſee what the 1 
Covenants were; fo2 he cannot ſhew that he has perkozmed all, 1 
without ſhewing what he was to perkozm; and therekoze he ought 4 
to recite the Jndenture, whereof he is ſuppoſed to have a Coun⸗ 4 
terpart, in his Plea; but if he never had a Counterpart, o2 had 
loſt it, upon Dath thereof the Court will compel the jIlaintiff to | 
give him a Counterpart, in oder to ſet it ont fo? his Defence, Counterpart. 
2. That though the Plaintiff in this Caſe was not compellable 
to give him Oyer of the Deed, yet if he will do it, it will ſuffice 
fo2 the Oefendant to plead upon. | | 

3. That the Jndoxfement here, at the Time of the Enſealing = i 
and Delivery of the Deed, was Part of it, and thercfoze Oyer of 
the Body of the Deed without Oyer of the Indozlement, was not That the | 
a compleat Oyer of the Deed, the Deed relating to the Jndozſe- Saen 5* 1 
ment, and therekoze not perfect without it; and it in this differs then being 4 
from an Obligation, with a Condition indozſed, fo? there may be au I*dorle- # 
Oyer of the Obligation without any of the Condition; and if one . 0 
crave Oyer of the Obligation, he ſhall not upon that have Oyer of | 4 
the Condition, becauſe the Obligation is compleat and perfeft 1 
without the Condition, and does not refer to it. i 
4. Tf the Tndozfement were after the Enſealing and Delivery And if the ij 
of the Deed, and at another Time, it is a new Deed; and in ene 4 
that Caſe, if a Bond were to perkozm Articles in one Deed, and Sealing and 
that Deed refers him to another, there to diſcharge himſelf, he 3 x 
muſt ſhew the Matter in the ſecond Deed that is referr'd to from ss. 1 
the firſt. | 3 Wms. 419, ," 

5. Here where the Plaintiff gave the Defendant an incompleat 5% 
Oyer, viz. of the Deed without the Jndozſement, he ought not to 
have reſted ſatisfied therewith, but to ſet fo2th further the whole 


Purpoꝛt of the Jndozfement, oz averr'd that there was none. 
And judic pro Quer Ni. Nude yr 


Auer Niſi. 


P p p Wells 


— — —— —— — . — 


* 


a 
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Id. Raym. | | Wells verſus Ofmond. 


1044. S. C. 


Montagne Jbel in the Admiralty ko: Seamens Wages: Jt appeared, 
4 © that the Builder did make a Contract koz a Ship with an 
Vide ante Owner; who thereupon had the Ship put into his Poſſeſſion, and 
75 1in the did contract with Seamen to go with him on a Gopage; and in 
Admiralty Ozder to rig the Ship fo2 that Gopage, the Owner b2ought the 
Wane, G. Seamen to wozk fo2 a conſiderable Time on Board the Ship; af: 
3 Mod. 244. ter Which, thzuugh Dilagreement between the Builder and Owner, 


Id. Raym. the Cloyage is put off, and the Seamen diſmiſſed without their 


7 ys Cages, who now libel fo2 their Wages againft the Ship: And 


650, 739 P2ohibition was moved foz, upon Suggeſtion that the Tozk was 


1206, 1211, done in corpore Com, and no Uoyage ever made. 
1247, 1248, 


1453. Cal. temp. W. 3. 405, 408, 409, 440, 442, 526. Comyns 74, 137. Stra. 707, 858, 937, 968, 405. 


Per Cu, If Sed per Cur', Ik a Contrai be with Seamen to go on a Uoyage, 
= 8 and they in oꝛder thereunto wozk in a Harbour, and after the Gopage 
a Voyage, is intercepted thꝛough the Owner's Fault, as if the Ship be arreſted 
Sc. they ko his Debt, &c. the Seamen ſhall ſue fo2 their Mages, koz their 
dee Wage, CTlozk Done lo fn Þarbour in Purſuance of the Contract to go on a 
Se. * Uopage, in the Admiralty, as much as if they had gone the Goyage; 
ſccus, if the Retaincr of them had been only to do the Noz in the 
Harbour : And fn this Caſe the Ship ought to be liable fo2 their 
And here the Sit, becauſe the Builder, by truſting it into the Owner's Pol⸗ 
Ship is liable. ſeflion, gave him an Oppo2tunity of engaging ok Seamen, who 
are the eaſier induced becauſe they ſee him in Poſſeſſion of itz and 
they being Strangers to the Builder's Bargain with the Dwner, 
ought not to ſuffer by its not being perfozmed, and the Builder 
might have taken Care to ſecure himſelf from any ſuch Charge, 
when he entruſted the Owner with the Poſſeſtion of his Ship, 
whereby he render'd it obnorious to the Wages of ſuch Seamen 
as he ſhould bzing on Board her in o2der to go a Uoyage in her: 


And the Potion fo2 a P2ohibition was denied. 


The Reaſon And per Cur', The true Reaſon why Seamen may ſue fo? their 
why Seamen (ages in the Admiralty, though the Cantrac be at Land, is, 


may ſue in 


the Admi- That there the Ship it ſelf is made liable to them; and beſides, 


ralty. there they may all join in the Suit, neither of which may be at 
Common Law, and yet both are much fo2 the Eaſe of poo2 Seamen. 


8 _ Per Cur', If Bail ſurrender the Pꝛincipal at oz befoze the Re- 


render the Urn ok the lecond Sci fac, it is good, though there be not imme 
Principal, Dfate Motice of it to the Plaintiff; fo2 the End of Notice in that 


mo Neue Cale ts twofold : One that the Plaintiff may, if he pleaſes, charge 


be not to the 


Plainif, Him in Execution; the other, that he be at no further Trouble oz 
Id. Raym. Charge in pꝛoceeding againſt the Bail; but if, thꝛough Mant of 


" 721. Notice, he is at further Charge againſt the Bail, that ſhall not 
Caf. temp. Vitiate the Surrender; but pet the Ball ſhall not be delfvered till 
bj "Has they 
559, 175 1 Mod. Caſ. in L. & Eq. 282. 2 Barnes 62. 


— one qe -w op > > ©> AE 1 
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they pay ſuch Charges. Ik at any Time after the Return of the 
Capias the Bail furrender the Pzincipal at a Judge's Chamber, 
and he thereupon is committed to the Tipſtaff, from whom he 
eſcapes, 02 is reſcued, that will not be a good Surrender, be- 
cauſe it is Indulgence to the Bail to ſurrender after a Capias re- 
turn'd; ſecus ff it be befoze a Capias return'd, fo2 to ſurrender be. 
foze, 02 at Return of Capias, is Matter of Right : And now by 
the Rule of Court, upon the firſt Sozt of Surrender the Pinci- 


pal ought to be two Days in the Barſhal's Cuſtody, to make it a 
good Surrender. 


Ride verſus Ride. | Vide 2 Salk. 


447» 552. 


A Popiſh Recuſant convi# made his Wife, another Popiſh Re- Prohibition to 
cuſant, his Erecutrir, and they would ſuffer her to pꝛove C Sia! 
the Mill in the Spiritual Court; and a Pꝛohibition being moved Mod. Cat. 
foz, upon the Statute of------ El. c. 4. ſect. 22. Per Cur', It wag in L. & Eq. 


granted, fo2 ſhe is viſabled by the general Clauſe, and not ena. 75.51; 8 


bled by the Proviſo. | 167, Se. 


| 172, 173. 
Caf. temp. Mac. 5 12, Ce. 115, Fc. 357, Cc. 406, Fe. 483, 536, Ce. Gilb. Eq. Rep. 237, &c. | Wm. 


353, 354+ 2 Wms. 3, 5, 6, 132, 135, 361, 362, 364. 2 Barnes 1, 276. 3 Wms. 49. Comyns 169, 207, 
570, 307. Stra. 267, 318, &c. 1096. 


Domina Regina verſus Foxby. Antea 11, 178, 213. 2 Ke. 687. 


1 Mod. 71. 
1 Salk. 382. 


Adgment upon an Indictment at the Quarter-Sefſions of Maid- Id. Raym. 
ſton, was reverſed; the Jnditment belng, fo2 that ſhe wag 9 8. © 
communis Rixa, a common Scold, inſtead of Rixatrix. Rixa for 


Rixatrix. 


Anonymus. 


to the Wife dum ola; whereby ſhe covenanted, That che Fin 34 

would every Pear, during the Term, plant ſo many Daken Plants Wife upon a 
on the Pꝛemiſſes: Breach aflign'd, that aliquos querculos aliquo N 
Anno durante Termino annuatim, they oz either of them, non ſeruit Cat. m. 


ſeu plantavit. e 
temp. 


Mac. 163, 164, 246. Stra. 229, 1272, 1094. 


Montague objeſted, That the Mike ought not to be joined in the 
Ation ko B2each ſince the Coverture ; ſed non allocatur; if the 
Wife had afligned dum ſola, the Aﬀion ko: Beach would lie 
againſt the Husband and her jointly: And as to the Annuatim ali- 8 if he had 
quo Anno, at moſt it is but Surpluſage, and ſhall be rejecked. _— dum 


ol, 
Jud' pro Quer”. 


Domina 


—— — — 
rn — 


— 
—— <4 


Ovenant againſt husband and Mike upon a Deed ok Demiſe Covenant a- 


22 


. 
— n —— TT © > TR” © 
2 7 — 2 | 
* » om £2 ˖ we % aa — D ws Wo 
— — — — — — * = 


— 


— 


— 


240 Term. 8. Mich. 3 Annæ, in B. R 


Domina Regina verſus Branworth. 


a Petit Chap- IMdidment by Jury of the Town of Portſmouth, Foz that he, being 

ddt 1 an idle Perſon, did wander in the ſaid Town ſelling of Small 

Perſon, Sc. Mare as a Petit Chapman: And to maintain this Indickment, i 

was urged, That a Petit Chapman is a Uagabond by the Statute 

of 39 El. cap. 44 And tho' ſome Petit Chapmen, that is, ſuch as 

are legally qualified by the Statute of 8 & 9 W. 3. c. 25. may now 

lawfully uſe that Occupation, yet that A ercepts Bozoughs and 
Cozpozations, ſo as to them they remain in ſtatu quo, 


That a Vaga- Holt, Ch. Juſt. Js a Uagabond, quatenus ſuch, indifable 2 and 
vone %, it ſeems not, koz at Common Law a Man might go where he 
not Indica- Would; but if he be an idle and looſe Perſon, you may take him 
ble. up as a Gagrant, and bind him to his Good Behaviour by the 
dn. z. Common Law; and by the Statute of Labourers, he may be com, 
Id. Raym. pelled to ſerve: There is indeed a Way by Law fo2 puniſhing in⸗ 

22 , coxrigible Rogues, by burning them in the Shoulder, and ſending 
Certificate them to the Gallies, from whence it may be urged, that there 
Vide Brat. muſt be a Way befoze of Conviiting them of being Rogues, fo 
on As they cannot be puniſhed otherwiſe as incozrigible Rogues; and 
3 Inſt. 103. that firſt Convittion muſt be by Jnditment. 


But per Holt, Ch. Juſt. Mo; but by being judged by a Juſtice 
of Peace to be a Qagrant, and uſed by him as ſuch, and if he of: 


kend again, he may be indifted as a common Uagrant : Rule fo! 
quaſhing it was enlarged, | 


18 Blackmore ver/us Tidderly. 

Id. Raym. | | 

1 rr Reſpaſs, Aſſault and Battery : The Defendant pleaded Not 
Aſſault and guilty infra ſex Annos, and Demurrer to Plea, as being ar 


33 gumentative, fo2 the Statute limits this Aﬀion to four Pears, 
Vid. ante 25. AND not to ſir: It is indeed an Argument, That if it was not 
poſt 30g. within ſix, it could not a fortiori be within four; but Pleadings 


Carthew 3, 1 1 
dy 4 «of, ought to be direff, and not illative, 


335, 471. Id. Raym. 435. 


It ſeem d at Put per Cur, Pou might well have joined Iſſue with them upon 
kat pro this Plea, fo2 if they have taken a larger Compaſs than they 
might have need, it is fo2 your Advantage: Upon this Jfſue you might have 
3 given Battery after four Years, and within the ſix, in Evidence; 
Advantage. AND it would have maintained your Jfſue, and you could have 
Judgment thereupon, it being found koz the Plaintiff, without 
the Þelp of the Statute of Jeofails: So if the Plea had been Not 
guilty within a Meek oz a Pear, and Uerdi# fo2 the Plaintiff, he 
ſhould have Judgment, fo2 Guilty o2 Mot guilty is the Subſtance: 
Sed Hill' prox' tot” Cur” contra. . 
| 4 er 
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Per Holt, Ch. Juſt. It Deviſe be to the Þeir at Law, paying 4 Deviſe to 
ſuch and ſuch Legacies, 8&c. and koz Default thereof, Remainder Heir =: Law, 
over, the Þetr till Default is in by Deſcent, and the other's Intereſt ll & Be. 
is by way of Erecutozy Devile : And ſo it was in Pell and Brown's fault thereof, 
Caſe in Effect, in 1 Cro. where the Fee was deviſed to one that was 2 
not Þeir, the Remainder to him that was peir, there the Heir was Preced. Chan. 
in by Oelcent; and it's hard to maintain, either by Uſe oz De- 22 
viſe, a Remainder to a Stranger, after a pzeſent Fee to one who d: 72 
is not Þeir at Law: Vide 3 Cro. Sole verſus Gerard, And. 833, Ld. Raym. 


919. Carthew 224. Skinner 206, 207, 269, 340. 82 
Mac. 421, 425. 1 Mod. Caſ. in L. & Eq. 23. Stra. 491. Vide 3 Cro. Giltin's Caſe 161. 
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Reignots ver/us Tipping, - — 1 Salle. 
| 99. 24 
ER Cur' & omnes Clericos: After a Rule to ſign Judgment, there Time of 6gn- 
ought to be four Days ercluſive of the Day on which the Rule, [8 J*#: 
and of the which the Judgment is ſign'd; and the Meaning of the ane 101. 
Rule is, That the Party might have reaſonable Time to bzing a 2 ak. 518. 
Crit of Erroz, if he ſee Occaſion; but in the Common Pleas they 
never give Rules fo? ſigning of Judgment, but they ſtay till the 
quarto die poſt, which makes but four Days incluſive. 


Denham wver/us Stevenſon. 1 Salk, 355. 

EBT by Adminiſtrato2 againft the Heir upon Bond of An- Debt by Ad. | 
ceſto2; and declares cui Adminiſtratio omn' Bonor', &c. by —— 

ſuch a Peculiar debito modo commiſſa fuit ; without ſaying that he «aing an | 
had 02Dinary Jurisdifion, oz that it did of Right belong to him 1 | 
to commit Adminiſtration, and Demurrer to Declaration. 3 | 
And, Firſt, Jt was ercepted, That he had not ſhewn how the De⸗ Demurrer to | 
fendant was Peir; and fo2 the Neceſſity, was quoted. Hob. 333. de Nat, Sc. 7 
But per Cur', The Diverſity is where he ſues as Heir; there, 
becauſe he is pꝛeſumed conuſant of his Pedigree, he ought to ſhew j 
it, ſecus where he is ſued, becauſe Strangers ſhall not be com- þ 
pelled to ſhew what lies not in their Knowledge. | 9 


12 W. 3. in B. R. Gidley ver7/us Williams. 5 Mod. 425 1 
| | id. I Lutw. A 

Contra. It was urged, That at moſt it was but Matter of 7927 67. 1 
Fozm; the Omiſtion whereof is not to be objefted upon general : $i. 90. 1 
Demurrer; and upon Iſſue the Plaintiff would not be put to . Ain cal 1 
220ve, that the Peculiars had Right to grant Adminiſtration. Matter of 4 


Q q q | Holt, Form. 
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Ch. juſt. He Holt, Ch. Juſt. . It cannot be ſaſd to be only Foun; koꝛ it l. is 
a bene the coimnitting Admintſtration by one having legal Authozity, 
Right e that veſts Cauſe of Afton in the Plaintiff, and the Ordinary by 
grant, &c. Law is to commit Avminiſtration; and in all Caſes ok Peculiars, 
5 0-99. 425- you muſt ſhew Title and Right to grant Adminiſfration, and the 
i Lutw. 8, leaſt Averment that can do it, is to ſay, That de Jure it'dfd be: 
A long to him to grant Adminiſtration; fo2 the Court cannot take 
Cro. Eis Motice of Pecuitars, but may of Biſhops; and Profert in Cur 
431,791, literas Adminiſtrat', is not enough, fo2 they only: certify what is 
535, 79 an the Face of them, viz. that Adminiſtration was committed to 
: 1 Sal. 40, 41. the Jlafritiff by ſuch a one, but that does not impo2t he had any 
Cunh. 148 Light to grant any. | 
That tis Powell. Wight not the Defendant come and traverſe his ha- 
2 „% ving Right to commit, if you had alledged it; And in the Caſe of 
2 Chiverton verſus Trudgeon, in 2 Cro. 556. it was doubted, whe: 
ought notto ther the Right of Archdeacon, who ts taken Notice of by Us as 
W Epiſcopi, aught not to be ſhewn; but all the Patter * 

that here it's ſaid, debito modo commils' fuit, whether that ſhall be 

taken only in reſpet to the legal Fom of the Inſtrument, oz to 

the Peculiar's Right of committing? And J rather belfeve the 

firſt, and debito modo ſeems to me not to be enough to traverſe, 

they might indeed have traverſed the Adminiſtration committed, 
No Rule And given in Evidence, that he Had not Right to commit Admins 
AS ſtratton: And no Rule was given. 


Bignall verſus Devniſh. 


When Bail 5 Cur, Ik the Defendant upon Habeas Corpus remove a 
* Cauſe from an inferfo2 Court, in which there ought to have 
Cauſe, Se. been ſpectal Bail below, he ſhall not thereby put the Plaintiff in 
og „ea wozſe Condftion, but be compelled to give in Bail above; but 


Ld Raym. AS to the Sum which the Ball are to juſtify themſelves wozth, 
603, 696. that map be moderated as the Court ſees Occaſion. 


Judge's deny- Per Cur', Good Cauſe of new Trial, where the Judge who tried 
edn, 5 the Cauſe has denied to admit that fo2 Evidence which was legal 


Ante 22, 222. Ebldence, v2 where he mtisdirets _ Jury. 
Fareſl. 53, 64. 


3 Salk. 649. 
Middleton verſus wn Hill. 3 Anne. 


Variance, R „Ger. fac upon a Judgment in the Caſe, and pleaded Execution by 
—_— Fi Fac by Judgment pro debito & damnis, which is different. 


Debt, Ce. 
Jud' pro Quer. 


4 Domina 


6 


— 
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Domina Regina verſus Rawlins. Hill. 3 Anne. 2 Salk, 367 


HE being bound by a Recognizance, to appear the firſt Day of One bound 
Term, at which Time the Attozney filed an Inkozmation oy Recogal- 
againſt him, he would imparl, and the Attozney General would paar ae Be, 
have the Imparlance to Craſtin' Animar'; fo2 heretofoze, when one of the Term, 
came in upon a Recognizance, oz Habeas Corpus, they were put tos“ 

plead inſtanter. Indeed, in the Biſhop's Caſe, by great Advice, 

they pleaded, They ought to have Time to imparl, but ruled they 

ſhould plead inſtanter: But that was thought hard, and is now 
redzeſsd; but it was never intended to grant greater Indulgence 

of the Crown-fide, than is of the Plea-ſide : Where the Courſe 

is, That if a Declaration be delivered befo2e Craſtin' Animar', g2 1 Lilly 389, 
Menſ. Patch. the Defendant ſhall not give a Plea ſo as to try it??“ 

that Term, but he muſt plead ſa as to enter. 


Holt, Ch. Juſt, It in a Michaelmas Term a Writ of Summons What Impar- 
had iſſued upon an Inkozmation, and the Oefendant comes in vo- _ . a 
luntarily thereupon, there is Reaſon he ſhould: have an Jmpar- Tem, . 
lance; but yet not to another Term, becauſe in that Caſe, by due 
Proceſs continued, he might be brought in upon an Attachment 
the lame Term, lo as to be compellable to plead inſtanter ; and 
where upon ſtanding the Length of Pꝛoceſs, they muſt have 

eaded the lame Term, there is Reaſon that upon a voluntary 

ppearance they ſhould have ſo much Time allowed to plead, as 
they might have gained by running out the Length of J2oceſs, No Summons 
and no moze; but the Jnfozmation is now of this Term, and au ler 
till Inkozmation erhibited there cannot be a Summons; the Df: ted, &. 
fence being in Middleſex, the Summons indeed may be made re- * 
turnable at any Day certain: And on the Crown-ſide the Courſe de. 
was, Whenever an Imparlance has been that it was granted to 
another Term, an Imparlance in theſe Caſes cannot be without 
Leave of the Court; and the Reaſon of an Jmparlance is, that 
the Defendant may have a reaſonable Time to adviſe what to 
plead, .and the Court are Judges of that Time. peretokoze there 
have been Jmparlances from one Return of Michaclmas Term to 
another of that Term; but in Plea⸗ſide, now we have Impar⸗ 
lances to a Day certain in the ſame Term: Yet, though the 
Court declared this very reaſonable, no Rule was made. Ok 
Imparlance in Appeals, &c. See 2 Hawk. chap. 23. ſect. 102. 

And Note; where-a Cauſe is by Oziginal, tis ſaid an Jmpar- 
lance is ex Gratia Curiæ. See Skinner 2. | 
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1 88 Arnote verſus Breame, Paſch. 3 Annæ. 

2 Salk. 408. | 

14 Rom. EBT upon Bond fo2 Perfo2mance of an Award, reciting ſeve: 
. ral Differences between the Plaintiff and Dekendant, concern⸗ 


Bond for Per. ing d Piece of Gzꝛound South of the Plaintiff's Þouſe adjoining to 
formance of the River Thames, and uſed as a Wharf, and the erefting ſeveral 
rene e. Piles of Boards and Scaffolds thereupon to the Nulance of the 


Vide 2 Salk. Jlafntiff's Houſe; all within the Liberties of St. Bride's Hoſpital, 


| 425- _. London: Null Award pleaded, and an Award ſet fo2th, adjudging, 
186. Chat the Defendant ſhould enjoy the ſaid Piece of Gꝛound as a Wharf, 


Poſt 311. and that the laid Scaffolds ſhould be pulled down and removed. And 


Fa on Demurrer, ſeveral Erceptions were taken to this Award: 


Caſ. temp. W. 3. 4, 8, 116, 117, 129, 130, 139, 585, 588, 635. Caſ. temp. Mac. 333. Stra. 737, 1025, 
1082, 


Exception, r. It does not appear what the Date of it was; ſo it may be, it 

De me was made without Authozity, as befoze the Submiſſion ; ſed non al- 

does not ap- locatur, fo; it's alledged to have been made on (uch a Day, which 

pear: .. gd appears to be within the Time; and ik no Date be ſet out, it ſhall 

to have been De intended it had none, and then it's good from the Delivery, accozd⸗ 

made on ſuch fig to 5 Co. Clayton's Caſe; and every Uiriting o2 Deed has a Date 

a Day, Sc. in Law, viz. the Time of the Delivery thereof, and a Deed may bear 

Date one Day, and be delivered on another, and the Day of Deli- 

Where the very ts the Date, and the other the bearing Date; and the Making 

making et un Award oz Deed, is that which gives it the Efſence and Being of 
Date of it. a Deed 02 Award, and that is the Date of it. 

2. It was objefted, That Submiſſion was of G2ound, 8c. within 

the Liberty of the Þoſpital of Bridewell, and of Scaffolds, &c. newly 

| ercited; and the Piece of G2ound mentioned in the Award is not 

2 . averr'd to be within that Liberty, no2 newly erefed : Sed per Cur, 

D {ue Pre. The Award is ſaid to be de & ſuper Præmiſs, and therekoze it ſhall 

-//, Se. be intended within the Submiſſion, if contrary be not ſhewn of 

: Salk. 70 the other Side, which the Defendant cannot now do after Null 

*5* Award generally pleaded, fo2 that would be a Departure. 

3. It is not awarded who ſhail pull down the Scaffold, therefo2e 

Award not final oz certain, ideo ſo far void, and this not to be helped 

by any Averment oz Intendment ok the Court: Vid. Style 365. 

1 Roll. Abr. 164. 5 Co.78.a. Cro. El. 43 2. Mo. 39. and the Diverſity 

is, when a Thing incertain may in the Nature ok the Thing be made 

good by Averment oz Intendment, and when not; as ik one cove- 

nant to give Bond oz Obligation fo2 Enjoyment ok Land, there it 

muſt be to the Ulalue of the Land, oz fo2 Payment of ſuch a Sum, 

3 it ſhall be in double the Sum, Cro. Jac. 116. but in Award it is not 

Amend k. (0, fo; to admit ok Averment, is to admit the Matter not determi⸗ 

final or cer- led, ſince the Averment would be traverſable, and to intend would be 

_ i 51 to make, not to expound an Award: And it's not an Anſwer to ſay, 

ed, S. Chat it appears on the Face of the Award, that the Land was the De⸗ 

Vid. tamen kendant's, and therefoze the Nuſance being thereupon, it ought to be 

2 Vent. 24. removed by him, who may come there without being a Treſpaſſer, F 15 

1. 4 


— 
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1. Jt does not neceſſarily appear, that the Gzound was his; fo2 It does not 
the Award is only, that he ſhould uſe it as a Wharf; which rather veceſarihy 
hews, that it was diſputed whether it was his Right bekoze. Ee. 

2. Jt does not ſhew it to be his now; fo2 the Mods only are, the Defen- 
That he ſhould uſe it as a Wharf; that is, that he ſhould have Lf- te, Ge. 
berty of Mharkage there; and if it be admitted to be his G2ound 
befo2e; (fo2 if it were the G2ound of the Plaintiff, the Erefton 
of the Boards could not be a Nufance to his Þouſe,) yet a Nu- Vide poſt 


ance is by Law abateable by him to whom it's a Nuſance; and if it 1 
were not, the Arbitratozs might, by awarding the Plaintiff to pull is abateable, 
it down, enable him to do it without Danger of becoming a Treſ- 9 
paſſer thereby: So it being left indefinite, whether the Plaintiff ;,, 5% 
o Defendant ſhall pull it down, it's therekoze void fo2 Incer⸗ So being in. 
tainty; and then this being aſſigned only fo2 Beach, tho' the _— 
Award fo2 other Particulars were good, the Plaintiff cannot re- for Incer- 
cover, there appearing no Cauſe of Action on the whole Recozn via. 


fo2 him, accozding to Turner's Caſe, 8 Co. 3 


And of this Opinion, Holt, Ch. Juſt. ſeemed to be; but Powell, But 3 Judges 
Powys and Gould clearly contra: Foz when they declare it to be a“ ““. 
Nuſance, and that it ſhould be removed, who ſhould remove but he 
on whoſe G2otund it was? And though in Point of Law any may re- 
move, what is to his Nuſance; yet in Caſe of Award, which is by 
Judges of Equity as well as Law, it muſt be intended that it 
was to be done by the Party on whoſe G2ound it was, 

Jud' pro Quer': Holt dubitante ut ſupra. Jule pro 

Per Cur', Gpon a Writ of Erro2, if the Clerk below will cer- N Te. 
_ tify the Recozd w2ong, Caſe will lie againſt him fo2 it; and if 5155 5 * 


cord is wrong 


he make no Return, the Plaintiff may have a Grit of Executione certified in 
Judicii out of Chancery. Error. 


Domina Regina ver/us Jacob Banks Mil“. 2 Salk. 652. 
N JndiXment was found againſt him at the Quarter-Seflions Ihe A 
of Berkſhire, fo2 an Aſſault upon Pz. Culpeper in Windſor- Vide 1 Salk. 
Caltlc, and the Indictment removed up by Certiorari at the Suit of z. 
the Pꝛolecutoz: Both he and the Defendant took out Pꝛoceſſes, ment found 
made up Reco2ds, and took Warrants of Niſi prius, to try it at the Baue, 
uert Aftizes after Removal; and the JIoſecuto2 not thinking fit to tue quarter- 
carry it on, the Dekendant put in his Reco2d, and was tried and ac⸗ Seflions, Ge. 
quitted. And now a new Trial was moved fo; by the [zoſecutoz; {27 . 
fo! that when an Jnditment is oziginally pzeferred here above, oz Ana. 
found below, and removed up here by the Pꝛolecutoꝛ, the Defendant 
cannot carry it down to Trial till after a Default in the Pꝛolecutog, 
u02 even then without Application to the Court, and Leave had; 
Vid. 2 Leon. 110. It's (0 in caſe of an Infomation qui tam, becauſe, 
as the Book ſays, it quodammodo concerns the Queen; a fortiort 
then will ft be in caſe of Aud pe which altogether concerns 2 
+.» | r r | 
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5 


If Difference To which it was anſwered, That there was a great Difference 

wes Ce between an Indictment and an Inkozmation; koz an Jndi#ment 

Ladiamenc being a Charge by Daths of twelve Men, is much heavier; and 

and Informa- fo; that, one ought to be allowed all. imaginable Speed to clear 

282 himſelf of it, and not to be continued under \tich Imputation till 
the Pꝛolecutoꝛ thinks fit to bzing it to a Trial; but an Inkozma⸗ 
tion is a bare Suggeſtion, and therekoze is moze eaſily reſted 
under, 

And as to another Objeckion that was made, That ſuch a Courſe, 
if tolerated, would be of great Miſchiek, fo2 then moſt pꝛolligate 
Dffenders would get themſelves acquitted by DSurp213e, oz over- 
haſtening the Trial, without allowing the Queen convenient Time 
to manage her Proſecution : ! 

No Ni, It was anſwered, That there could be none, becauſe in Crown 
Warrant nem Cauſes there cannot be Niſi prius 02 Tales, without a Warrant 
Attorney Ge- from the Atto2ney General, who will be ſure to grant none if he 
vera. vi} z. find any ſuch Danger; and that ſuch a Thing may be at leaſt by 

K ' Conſent, appears «x Keb. 1 95. the Bing cer/as Jones; and the 


Ganting a Niſi prius amounts to a Conſent, 


Former Prac- Per Cur, Befoze the late Statute of 5 & 6 W. & M. c. 2. con- 
ner Nee cerning Removals by Certiorari's, if the Defendant had removed 
of indiaments AN Indicment from any County beſides London and Middleſex, 
by Certiorari. he Was line die out of Court, and only to be b2ought-in upon 
Pꝛocels, whereupon he might have been outlawed; but in that 
Caſe the Oefendant might have come in voluntarily if he pleaſed; 
But if the JndiXment had been removed from London 02 Middle- 
ſex by the Defendant, there he muſt have enter'd into a Recoguni- 
zance to carry it down to Trial the ſame Term, oz the Sitting 
after; and in Imitation of this P2aftice in theſe two Counties 
was the late Act made, whereby the Dekendant upon Certiorari 
How by the b2ought by him to remove an Jnditment out of any County in 
* —_ England, muſt enter into a Recognizance to carry it down and 
I. try it the nert Aſſizes, becauſe of the great Delay of Juſtice occa- 
: Salk. 380. ſioned by the other Courſe; but if the Pꝛoſecutoz does remove it 
up, the Defendant upon pleading does not enter fnto a Recogni- 
zZance to try it, and that begets the Queſtion, Whether notwith⸗ 
ſtanding he may immediately carry it down to Trial? And it was 
allowed here, that this being removed up by the P?2oſecuto2 befo2e 
lea, the Dekendant was out of Court, and ſine die, and might 
be b2ought in by P?oceſs, o2 ſued to an Dutlawzy, 02 if he pleaſed 
might come in voluntarily; and ik Jndifment be found here, the 
Defendant upon pleading yall give Security to try it. 


Et per totam Cur', After great Conſideration, it was reſolved : 
Per Car, In 1. That in Civil Ations the Defendant cannot carry down a 
Civil Actions Cauſe to Trial by Proviſo till after Default in the Plaintiff, er⸗ 
can't ery by Cept in ſpecial Caſes- where the Defendant is in ſome reſpei in 
8 Se. Mature of a Plaintiff, as in Quare Impedit, Replevin and Pꝛohi⸗ 
5 2 Lev. pition, to have a Crit to the Biſho 9P, Return 02 Conſultation. 
+ 2, There 


— - 0 
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2. There cannot be a Trial by Proviſo in the King's Caſe, be- None in the 
cauſe there can be no Laches in the King. King's Caſe. 
3. A Defendant may at the firſt Inſtant by Conſent of the Pꝛo⸗ er he may 
ſecuto2, carry his Cauſe to Trial where the Queen is Party, P, enden of 
4. That all Cauſes of the Queen in this Court muſt be tried at Where Tal 
ar, ik Mz. Attozney will not grant a Warrant of Niſi prius. muſt be at 
5. That that Warrant in its Nature is no moze than a Con- 
ſent, that the Cauſe may be tried in the Country; but not that 
the Dekendant ſhould carry it down frregulariy, oz contrary to 
the uſttal Courſe. 

6. That if Mz. Attozney will grant a Niſi prius by Surpaſſe, If at Ger 
and after ſhew that to the Court, they will ſuperſede it. be ſurprized. 
7. Which was the main Point in this Caſe; that in all Indick⸗ Pefendanc 
ments and Inkozmations here, o2 Indikments removed hither by Tee nalen 
the Pꝛoſecutoz fo: Treaſon, Felony, oz any inferio2 Offence, the apply to the 
Dekendant has no other Way to haften on his Trial, but by Ap⸗ * 
plication to the Court; who upon hearing the Bealons of Pz. Cl ben 
Attozney, will, as they ſee Occaſion, either give him further W. 3. 647, 

Time, oz fir him a Dap peremptozy fo2 the Trial, o2 give the dt, 
Defendant Leave to bzing it on Hiinſelf. 1 
| Stra. 816. 
And per tot' Cur, A new Trial was granted; and direfed it New Trial 


fo2 a Rule hereafter, that the Defendant ſhould never carry an #**9, and 


Jnditment removed hither by the Pꝛolecutoꝛ to Trial, without 8 Cal. 
Leave of the Court. . 
Pa 


French's Caſe. 


HE had been arreſted at the Suit of ſeveral Perſons, and had Bail in Cir- 
given in Bail; who having charged him with an Action of gene 
40001], had him taken up in the City, and committed to the Poul- Principal 
try Counter, in ozder to remove him by Habeas Corpus, and ren- 5 4000 l. 
dered in Diſcharge of themſelves to the Pꝛiſon of the King's LA. Raym. 
Bench, where the oziginal Actions were brought; and it being Cir- 603. 
cuit-time, and all the Judges out of Town, bekoze the Bail could ,“ 
render him, he was charged with the Queen's Debt; and the u. 4 ben 
Bail having now bzought an Habeas Corpus to remove him up, after charged 
and render him, the \Attozney General oppoſed it, becauſe the 5. , T. 
Qucen, as he alledged, might chooſe her Pꝛilon, and the Counter 
was ſafer than the Marſhal's Pꝛiſon; and quoted the Caſe of Vil- 
lage and Clayton, as a Pzecedent fo2 him. | 


But per Cur", Ik he had been taken up by the Queen firſt, there 77 . 1: 
might be ſome Reaſon that they ſhould not fo2 their own Cale leſſen 8% be if 
the Queen's Security of her Pꝛiloner; and that the Queen's In- 6.6 talen 4 
tereſt concurring with that of the Subjec, ſhould be pꝛekerr'd; but Queen's Suit. 
of the other Þand, the Bail having taken him up here, and the = ng 
Queen taking Advantage thereof in charging him with her Debt, 
ought not to pꝛejudice them: And he was turned over. 

Stillingflect 
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Stillingfleet verſus Sir Harry Parker. 
In Ejectment 


T a Trial at Bar in Cjetment, the Queſtion was upon the 
of pag} Time of the Commencement of a Leaſe, which was to com: 
' Queen, an mence upon the Determination of a Leaſe then in Being to Queen 
ancient Book Eliz. And to pꝛove ſuch a Leaſe to the Queen, an ancient Book, in 
3 which were Entries of Leaſes of the Pꝛemiſſes ever ſince Henry the 
Vide ane Scventh's Time, and found among the Evidences of the Biſhops 
225-. .z. (this being Biſhop's Land) was offered, and oppoſed, becauſe not 
286, 28. luch good Evidence as they might have had, becauſe this being to 
2 Salk, 690. the Queen muſt Have been inrolled, and then they might have bꝛought 
4g —4 a Copy of the Inrollment. And tho' it was anſwered, that to pꝛove 
730, 734 the Leaſe a good Leaſe, it would be neceſſary to pꝛoduce a Copy 
735, 1292. ok the Inrollment, becauſe without Fnrollment the Queen could 
era 102 not take, pet to p2ove a Leaſe in Fa# this would be good Eb 


dence, and that was what it was offered foz, Pet, 


Per Cur. Intollment is better Evidence of a Leaſe in Fai 
than the Book; ideo it muſt be pꝛoduced. 
Queen can't Per Cur. -Queen cannot be Tenant at Will. 


Will 

1 Salk. 27. ' Burkmuire verſus Darnell. 
S. C. . 

1053. 8. ©. Intr. Paſeh. 3 Ann. Rot. 64. 


In Caſe the M Caſe the Plaintiff declared, That in Conſideration that at the 
Defeacant 1 Requeſt of the Defendant he would let a certain Gelding of his 
chat J. S. lit to hire to J. S. he the Defendant did undertake the ſaid J. S. would 
2 _ redellver him to the Plaintiff, that acco2dingly he did let him out his 
over Horſe, Helding, but that J. S. did never redeliver him. At the Trial it ap⸗ 
peared upon Evidence, that the ſaid J. S. came to the Plaintiff to 
hire a Hozſe from him, who miſtruſting, was unwilling to let him 
have his Þozſe; whereupon the Defendant came and deſired him 
to let him have it, and that he ſhould undertake J. S. would rede- 
liver him ſafe. And the Chief Juſtice doubting whether this 120: 
miſe was not void by the Statute of Frauds and Perjury, it be- 
ing not reduced into Triting, directed a Uerdi# koz the Plain 


tiff, but ſaved them the Yatter to be taken Advantage of above. 


4. That And now Serjcant Darnell argued, That it was void by the Sta- 


2 dry any tute. Ik the UWiozds had been, Let him have the Þozſe, and if hc 


Statute of don t redeliver him, J will; that had been plainly within the Statute, 
Ton NS is anſwering againſt the Default of another, and the Ander⸗ 
beer bor De. taking here is the ſame in Subſtance, fo? it is, that he ſhall do that 
fault of ano- which by Law he was bound to do, and that is anſwering fo2 the Oc- 
ney bag fault of another. Indeed if the whole Credit and Reliance had been 


Writing, Upon the Defendant's Account, ſo as the Plaintiff could have no Re- 
medy againſt J. S. fo2 the J2on-delivery, it had been otherwiſe. * 
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he quoted a Caſe in the ſecond Pear of the late King and Queen, .Y 
reſolved upon this Difference, viz. That where the Plaintiff has an 1 
Action againſt the Party koꝛ whom the Undertaking is, there no Action | 
will lie againſt the Undertaker, without the Pꝛomiſe be in CUriting:; 
Secus where no Action does lie againſt the Party, fo2 then the whole 
Credit is entirely upon Account of the Undertaker, and the other 
looked upon as his Servant; and the Sale and Contract is; in Judg: 
ment of Law, to the Undertaker, tho' the Delivery be to the other 
Party as his Servant: As if A. comes to B. and tells him, Hire 
pour Yoxſe to J. S. and J will ſee you paid the Hire; there the Þi- 
ring is to A. and not J. S. who is conſidered as Sctvant to A: 


Raymond contra. J agree the Difference taken by Mz. Serjeant, 
but will make a quite contrary Jnference from it; ſo the Point be- 
tween us muſt depend upon the Fact ofthe Agreement; and pet J would 
diſtinguiſh upon the ſaid Diverſity. Jt is ſafd, where an Afton lies 
againſt the Party, it will not lie upon a Parol Momiſe againſt the 

Undertaker ; that is, where an Action lies againſt him upon the o2t- 
ginal Contract o2 Agreement, it is true; but where an Action lies a- 
gainſt him upon a Matter collateral to the Contract, J deny the Rule: 
And the Moꝛds of the Statute ſhew, That the Undertaking made 
void, is an Undertaking koz the Party's perkozming the oziginal 
Contract: And here, upon the oziginal Contract, no Action would lie 
againſt J. S. fo2 not delivering back the Yozſe, tho' indeed if he re- 
fuſe to do it upon Requeſt, Detinue o2 Trover will lie againſt him, 
not upon the Contraf, but upon the ſubſequent Tort of keeping that 
from us which of Right we ought to have, and belongs to us. 


Cur', Clearly the UWlo2ds [Default of anotber] in the Statute, is 4 t the 
the Default ok another in perkozming his contraf, and ik the whole — 2 
Credit be not entirely given to the Undertaker, ſo as no Remedy lies anocber.] 
againſt the Party upon the Contract, but that the Undertaker comes 
in Aid of the Credit given by the Contract to the Party, the Ander- 
taking will be within the Statute. And they alſo agreed the Caſe 
put by Darnell, and further ſaid, If two come to a O2aper, and one 
of them ſays, Let this Perſon have ſo much Cloth, and J'll ſee you 
paid; there the Sale is to the Undertaker only, tho' Delivery be to 
another by his Appointment; but if Contra be made with A. and 
the Uendo?2. ſcruples to let the Goods go without Money, and B. 
comes to him, and deſires him to let A. have the Goods, and under⸗ 
takes that A. ſhall pay him, that will be a Pꝛomiſe within the Sta- 
tute : So the whole Queſtion will be, Whether the Plaintiff had any 

Remedy upon the Contrait againſt J. S? 


And Darnell inſiſted on it, That there is a Remedy upon the Bail⸗ 
ment againſt J. S. by Contraf in Law, 
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Stillingfleet ver/us Sir Harry Parker. 


In Ejectment AE a Trial at Bar in Cjetment, the Queſtfon was upon the 
E. Time of the Commencement of a Leaſe, which was to com: 
Queen, an WENCe upon the Determination of a Leaſe then in Being to Queen 
ancient Book Eliz. And to pꝛove ſuch a Leaſe to the Queen, an ancient Book, in 
tt oed. Which were Entries of Leaſes of the Pꝛemiſſes ever ſince Henry the 
Vide ante Scventh's Time, and found among the Evidences of the Biſhops 
J ge, (this being Biſhop's Land) was offered, and oppoſed, becauſe not 
286, 287%. luch good Evidence as they might have had, becauſe this being to 
2 Salk, 690. the Queen muſt have been inrolled, and then they might have bꝛought 
yy a Copy of the Inrollment. And tho' it was anſwered, that to pꝛove 
730, 734. the Leaſe a good Leaſe, it would be neceſſary to pꝛoduce a Copy 
735- 1292. of the Inrollment. becauſe without Inrollment the Queen could 
Sera. 102- not take, yet to pꝛove a Leaſe in Fat this would be good Eyt: 


dence, and that was what it was offered foz, Pet, 


Per Cur. Inrollment is better Evidence of a Leaſe in Fai 
than the Book; ideo it muſt be pꝛoduced. | 
Queen cant Per Cur'. -Queen cannot be Tenant at Will. 


1 Salk. 27. | Burkmire ver/zzs Darnell. 
8. C. 
nog: N Intr. Paſch. 3 Ann. Rot. 64. 


In Caſe the N Caſe the Plaintiff declared, That in Conſideration that at the 
in wo Requeſt of the Defendant he would let a certain Gelding of his 
chat J. S. Dult to hire to J. S. he the Defendant did undertake the ſaid J. S. would 
would rede łedellber him to the Plaintiff; that acco2dingly he did let him out his 
wers Hoey Gelding, but that J. S. did never redeliver him. At the Trial it ap: 
- peared upon Evidence, that the ſaid J. S. came to the Plaintiff to 

hire a Hozſe from him, who miſtruſting, was unwilling to let him 

have his Pozſe; whereupon the Defendant came and deſired him 

ro let him have it, and that he ſhould undertake J. S. would rede 

liver him ſafe, And the Chief Juſtice doubting whether this Pꝛo⸗ 

mtle was not void by the Statute of Frauds and Perjury, it be⸗ 

ing not reduced into Uriting, direfed a Uerdif koz the Plain 


tiff, but ſaved them the Patter to be taken Advantage of above. 


24. That And now Serjcant Darnell argued, That it was void by the Sta 


2 3 tute. Ik the Mozds had been, Let him have the Þozſe, and if hc 


Statute oo don't redeltver him, J will; that had been plainly within the Statute, 
#:auds, a3 f0? it is an{wering againſt the Default of another, and the Under⸗ 
Fer De. Taking here is the ſame in Subſtance, fo? it is, that he ſhall do that 
fault of ano- which by Law he was bound to do, and that is anſwering fo2 the Oc- 
tact, a0 9 fault of another. Indeed if the whole Credit and Reliance had been 


Writing. Upon the Defendant's Account, ſo as the Plaintiff could have no Re- 
medy againſt J. S. fo2 the INon-delivery, it had been otherwiſe, 1 
| 0 
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he quoted a Caſe in the ſecond Pear of the late King and Queen, 
reſolved upon this Difference, viz. That where the Plaintiff has an 
Action againſt the Party fo2 whom the Undertaking is, there no Action 
will lie againſt the Andertaker, without the P2omiſe be in Writing: 
Secus where no Action does lie againſt the Party, fo2 then the whole 
Credit is entirely upon Account of the Undertaker, and the other 
looked upon as his Servant; and the Sale and Contract is, in Judg: 
ment of Law, to the Undertaker, tho' the Delivery be to the other 
Party as his Servant: As if A. comes to B. and tells him, Hire 
your Yozſe to J. S. and J will ſee you paid the Hire; there the Þi: 
ring is to A. and not J. S. who is conſidered as Sctvant to A: 


Raymond contra. J agree the Difference taken by Mz. Serjeant, 
but will make a quite contrary Jnference from it; ſo the Point be- 
tween us muſt depend upon the Fat ofthe Agreement; and pet J would | 
diſtinguiſh upon the ſaid Diverſity. It is ſaid, where an Action lies 
againſt the Party, it will not lie upon a Parol Momiſe againſt the 

Undertaker; that is, where an Action lies againſt him upon the ozt- 
ginal Contrai 02 Agreement, it is true; but where an Action lies a- 
gainſt him upon a Matter collateral to the Contract, J deny the Rule. 
And the TUo2ds of the Statute ſhew, That the Undertaking made 
void, is an Undertaking fo2 the Party's perfozming the oziginal 

Contract: And here, upon the oziginal Contract, no Action would lie 
againſt J. S. fo2 not delivering back the Yozſe, tho' indeed if he re- 

' fuſe to do it upon Requeſt, Detinue o2 Trover will lie againſt him, 
not upon the Contract, but upon the ſubſequent Tort of keeping that 
from us which of Right we ought to have, and belongs to us. 


Cur”, Clearly the Nlozds [Default of anotber] in the Statute, is 4s to the 
the Default of another in perkozming his contract, and ik the whole 2 * 
Credit be not entirely given to the Undertaker, ſo as no Remedy lies another.] 
againſt the Party upon the Contract, but that the Undertaker comes 
in Aid of the Credit given by the Contrat to the Party, the AUnder- 
taking will be within the Statute. And they alſo agreed the Caſe 
put by Darnell, and further ſaid, Jf two come to a O2aper, and one 
of them ſays, Let this Perſon have ſo much Cloth, and J'll ſee you 
paid; there the Sale is to the Undertaker only, tho' Delivery be to 
another by his Appointment; but ik Contract be made with A. and 
the Uendo2. ſcruples to let the Goods go without Woney, and B. 
comes to him, and deſires him to let A. Have the Goods, and under- 
takes that A. ſhall pay him, that will be a Pꝛomiſe within the Sta- 
tute : So the whole Mueſtion will be, Whether the Plaintiff had any 
Remedy upon the Contract againſt J. S? 


And Darnell inſiſted on it, That there is a Remedy upon the Bail- 
ment againſt J. S. by Contract in Law. 


Sf N 7 But 


—— 
1 „— 


— 
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That there's But per Holt and Powell. There is no ſuch Thing as a Contrax 
no ſuch Thing gy Pꝛomile in Law, tho' there be ſuch Expeſſion in ſome Books, 
in Law. 


But at another Day they declared, That upon Conference with 
the other Judges, they had great Debate, and great Uariety of Opl⸗ 
nions in this Caſe, and that many thought it out of the Statute . 
fo2 this Reaſon, That the Þo2ſe was let out wholly upon the Credit 
of the Defendant, that it ſhould be redelivered ; but we (ſays he) of 
this Court are unanimouſly agreed, that it is within the Statute, 

koꝛ it is an Undertaking fo2 the AX, and to make good the Dekault of 
another. And where it has been objefed, That if ſo be the Party did 
not reveliver him, the Plaintiff had no Remedy againſt him upon the 
Contract, but only in Trover and Converſion upon the ſubſequent 
Tort in Caſe of Demand and Refuſal, and therefo2e they did not 
bing him within the Meaning of the Statute, fo2 it is a Remedy 
accrewing from a TUrong after the Contract; but there is a Way tg 
charge him upon the oziginal Delivery oz Batlment, fo2 the Ball⸗ 
ment is ſuch as in its Nature required a Redelivery, and ik Ballee 
will not redeliver the Thing bailed, the pꝛoper and only adequate Re- 
medy is an Aﬀion of Detinue againſt the Bailee: Cherekoze this 
Pꝛomiſe of the Defendant's, that J. S. ſhould redeliver the Hozſe bailed, 
koz which there lies a Remedy againſt the ſaid J. S. upon the Bail: 
ment, is a collateral P2omiſe, and therefo2ze a Pꝛomiſe to anſwer fo? 
the Act and Default of another, and by Conſequence within the Sta: 
tute. So if two come to a Shop, and one of them contracts fo? 
Goods, and the Seller does not care fo2 truſting him, whereupon the 
other ſays, Let him Have them, and Jil undertake he ſhall pay you; 
that is an Undertaking fo2 the Act and Default of another, and 
within the Ack: But if the P2omiſe be, J will ſee you paid, oz J 
will be your Paymaſter, it is otherwiſe. 


8 Et per tot' Cur, Uerdidt ſet aſide, 


2 Salk. 626. 


SC. Davy ver/us Salter. 
Ree of Jane Pee from the Common Pleas of a Judgment by Default there; 
Vide ante and the Erroꝛ inſiſted on was, That the Writ of Enquiry was 


148,159,196. executed after it was returnable. Jt was returnable fn Tres Sept. 
Trin. which is a Sunday of Neceſſity, and was in that Year the 13th of 
June, and the TArit of Inquiry is returned to have been executed the 
14th of June, which is the Day after, when the Sheriff's Authozity 
by the Writ was determined. And the Court muſt take judicial No⸗ 
tice of the Commencements and Return-Days of all Terms, as 
well fir'd as moveable, and this they cannot do without likewiſe taking 
Motice of the Days of the Month on which theſe. Days fall. Pou 

muſt take Notice of the Commencement of Eaſter Te rm, whichmuſt 
be by taking Notice of Eaſter-Day, on which that RO ; Ny 
ly aſter-Day 
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Eaſter- day is the firſt Sunday after the Full Moon next after the 21ſt 
of March, and if that Full Boon happens on a Sunday, Eaſter ſhall 
not be till the Sunday after; by the ſame Reaſon you will take No- 
tice of Trinity Term, its Beginning and Returns, and that Tres 
Sept' Trin muſt be on Sunday, and what Day of the Month that Sun- 
day is, and you will find it on the 13th of June this Pear, of which 
this Judgment is: And Gage's Caſe, as in Co. Ent. 252. Mod. 403, 
1 Roll 595. were quoted, and ſtrongly relied on, 


Eyre contra. That the Court cannot take Notice of the Day of the : Dany. 683. 
Month t 1 Cro. 275. Jo. 300. 1 Roll. Abr. 595. Yelv. 140. where held, . 254. 
That the Court ſhall not take Notice even of Fired Feaſts. K. That the 

2. e urged, That Tres Trin' in Law was not a Day of Return, Court cannot 
oz at leaſt that the Sunday being not a Dies Juridicus, ſhould not . 
reckoned, and it then would be well, koz a Writ may be executed on the Monch. 
the Day of its Return; and fo2 this Reaſon the Eſloins are kept on £4: m. 4, 
the Monday: And the Reaſon ſeems to be, that when that Sunday 214, 72... 
is no legal Day, the Monday ſhall ſucceed in its Place; and in the That 9% 
Common Pleas they always take the Monday to be in Menſem Paſch', daf be, 
Ik the Miſe be join d on the meer Right where the Appearance muſt be 7 / Fe 

on the firſt Day, it muſt be, that the Monday is the firſt Day, oz 2 Monday in 
elſe the Party could not ſave himſelf : And this ſeems conſonant to“ 
Reaſon, and the firſt Inſtitution of the Thing; fo2 it would be ab- That Sunda 
lurd to appoint a Day fo2 Appearance which the Party could not pol 12:77}, 
ſibly appear at, and that Sunday never was a Juridical Day ; Vide SeeCarth. 504. 
Britton, c. 5. and this is the moze reaſonable, fo2 that the firſt Return Spiral Pro- 
isCraſt' Trin'; and in 2 Cro. 16. the Monday is laid to be the Day {yea 2, 5... 


of Tres Trin'; fn 1 Cro. 11. the ſame, viz. the Dies Lunæ is the Day 4 ; and ſo it 
of Tres Trin, and all Returns of Writs adjourn'd to that Day. — any 


temporal Pro- 
ceſs beſides 


Obj. The Sunday is always reckon'd in the Computation of the cy N. 
Quarto Die poſt ; and the 1ſt and 4th Day are taken incluſive. 0% Tr 
Anſw. All the Octaves and Quind' are not incluſive of the iſt and az is in the 
8h, oz 15th; as fn Eaſter Term, Quinden' Paſch' does not take in _—_ Die 
Eaſter- day, but is extluſive of it; and ſo is Octab Trin' of Trinity X. That all 
Sunday, as is apparent from the Entries, which are, a Die Paſch in 04av«-and 
quind Dies, a Die Trin in 8 Dies; and [a] is always excluſive of the Ice. 
Terminus a quo, and it is very odd to include the Day of Return one 
of the four Days of the quarto Die poſt ; fo; poſt is likewiſe excluſive. 
Then all Judgments muſt refer to the firſt Day of Term; and if 
ſo, this Judgment muſt relate to a Sunday, except it be agreed that 
Monday ſhall ſucceed in its Place. It Sci fa be returnable in Com. 
mon Pleas, Tres Trin', the Entry is, Et modo ad hunc Diem ſcilt 


Diem Lunæ; fo? if it be underſtood Sunday it will be void. 


Holt, Ch. J. Ik the Sunday happen to be the Quarto Die poſt, it c. j. That al 
muſt of Neceſſity go to Monday, becauſe it cannot be kept on the eee 
Sunday, and ſo of Eſſoins; but all Quindena's and Octaves ate in- cable. 
cluſive of the 1& and 8th, 02 15th Day: So Octab' Hill' is the = 


incluſive. 


nm... 
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of January, and Hill' Day is the 13th; and here, where we p2oceey 
de Die in Diem, we never enter a Die S. Trin' in 82 02 Quind' Dies, 
but Die Lunæ, &c. poſt Feſtum: And as to the Relation of Judg: 
ments, that is fo2 Neceſſity to the firſt Juridical Day, which is Mon- 
, The Calendar day, Sunday being none, and the Calendar is ſettled by Law, and 
and Part of it Part of it, and the Moveable Feaſts by the Calendar, though not 
Vide ante 41, a[together accozding to the Rule fn it; and if a Writ be returnable 
81,160, 196. Quind' Paſch', we muſt ſure take Notice of it, and ſo muſt all thoſe 
whom it concerns: Suppoſe upon Foxfeiture of Iſſues, oꝛ ſaving, oz 
keeping of Days in a real Action; and Gage's Caſe, and that of Fiſh 
3 [35-3 and Brockett, in Pl. 266. are unanſwerable: And the Monday fs not 
che Tye: Tin. the Tres Trin, but the Sunday is it, tho' in Caſes of Neceſſity it be 
Ante 148, kept on the Monday: And ſome Pears ago the Midſummer-day hap: 
59 K 196. pened to be on Wedneſday, which ſhould have been the laſt Day of 
the Term; but being a Dies non, upon great Conſideration the Day 
| When Trinity following was kept: By the Statute of 22 H. 8. c. 21. Trin' Term 
Term is io is to begin the Yozrow after Corpus Criſti Day, and therefoze we 
begin. don't come here the 4th Day. And he quoted the Trial at Niſi prius, 
An. 1501; which was ſet aſide, becauſe it was Die Lunæ in Menſem Paſch'. And 
Id. Raym. tho [a] be generally ercluſive, and that the Entry in the Common 
353, 4 251, Pleas in all Caſes of Oziginal be a Die Lunæ, &c. in all Pꝛoceedings 
+20, 1557* on Dxiginal, yet it is taken incluſive. | 
That it is fit Powell. Gage's Caſe is very ſtrong againſt vou; but Tbelteve there 
Ilan, fats. be many other Caſes contrary, therefoze it is fit to ſettle it fully; and 
the P2zafice of Common Pleas will be a good Guide in a Writ of Erro2 
from thence: And in Caſes of Meceſüty, Things are done on the 
Monday, as in Appearance in a Writ of Right, where Law allows 
not of a Quarto Die poſt : And Sunday never was no? is a Dies Juri- 

dicus; but there is no Neceſſity in this Caſe. 

Cur' adv. vult. 


| Parker ver/us Clerk. 


Pariſh-Clerck dJ C was in the Spiritual Court by a Pariſh-Clerk againſt the 
wardens in ſpi- kJ Churchwardens fo2 ſo much Money, by Cuſtom due to him 


ritual _ Yearly, and leviable by them upon the Pariſhioners : And now a 
Vids or Peri Prohibition was moved fo2 upon Suggeſtion of no ſuch Cuſtom. 


Clerks. To which it was objeited, That if there was no ſuch Cuſtom, they 
3 as 0 ſhould have pleaded it below; and ik without receiving that Plea they 


2 Roll. Abr. WOulD pꝛoceed, then would be the pꝛoper Time fo2 a P2ohibition ; but 


227-234-286, they came £02 a Pꝛohibition too late, viz. after Sentence. 
287. 

2 Brownl. 38. Cro. Jac. 670. Mar. 101. Vi. Ben. 142, 304. Fareſl. 137.S. C. Id. Raym. 703, 150), 
1205. Caſ. temp. W. 3. 9, 583, 132, 206, 207. Caſ. temp. An. 5, 221, 261. Caf. temp. Mac. 12, 
439, 440. 1 Mod. Caf. in L. & Eq. 194. 1 Wms. 476. Stra. 776, 942, 1108, 187. 


Where after Holt, Ch. Juſt. J know no Caſe where one comes too late fo? d 
peveence, ro- P20hibition after Sentence, but that of ſuing one out of his Dioceſe: 


&c Indeed, if a Suit be there fo2 a Modus, and the Defendant- pleads 


Mr _ Papment, he comes after too late to plead, oz ſuggeſt that there is no 


Farefl. 148. Modus, becauſe he has admitted one by Pleading a Payment. But 


Hob. 79. 2 : here 
Poſt 253. 


Ante 11. 1 Sid, 332, 63. Win. 8. 1 Ro. R. $0. 2 Ro. 318. 
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here the Matter lies; Here is a Duty not Spiritual but Tempozal, CJ. That this 

and to a Tempozal Perſon, fo? ſuch is a Pariſh⸗ Clerk; and therefoze an b 

we grant Mandamus's to reſtoꝛe him to his Place: And this Duty is ME 

founded upon a Cuſtom, and if there be ſuch a Cuſtom, he is not 

without Remedy at Law; fo2 he may have Caſe fo2 not making a Rate 

and levying; 02 if they do levy it, and not pay him, he may have an la- 

debit” fo2.Yoney received to his Uſe. But alii dubit', looking upon Elfche Clerk 

the Clerk to be an Eccleſiaſtical Perſon, and in inferio2 Orders, and a bel 
that as ſuch, he might ſue in the Spiritual Court fo2 a Stipend oz ; 

Penſion: And a Diverſity was urged from the Bar in the Point of a 

Spiritual Perſon's ſuing fn the Eccleſiaſtical Court fo2 a Penſion, 

viz. that he might well do it only in Caſe of Penſions oziginally grant- 

ed, 92 confirmed by the O2dinary; but that where a Penſion does 

not oziginally commence by the At of the Ozdinary, there it cannot 

be ſued koꝛ in the Spiritual Court: As if one ſhould grant an Annuity 1% 2 1" 

to a Perſon, he cannot, as was ſafd, ſue fo2 it in the Spiritual Cre. Jac. 217, 


Court ; and fo2 this was quoted Cro. Eliz. 675. Colicr's Caſe. 26g, 5 


E 810. 


But per Holt, Ch. J. There is no Diverſity ; but what ſticks 1: will be hard 
with me is, whether they have oziginal Jurisdition here; which Gate d. 
without Doubt they have not, if they don't make the Clerk a SPi- al Person, St. 
ritual Perſon, which will be hard to do: And if they have not Ozi⸗ 


ginal Jurisdifion, one is never too late fo2 a Pꝛohibition. Vide 
ante 15 2. in pede. | 


And per Cur, Caſe will certainly lie againſt the Churchwar- 7” 2 
dens upon ſuch a Cuſtom: As if Bailiff, o2 Reeve of a Mano, nie. 
be bound by Cuſtom to colle# Honey, Caſe will lie againſt him foz 
not doing it, and Indebit' after it is received, Quzre quid inde venit. 


Tilſden ver/us Parfriman. 1 
| | 245, S. C. 
Ilſden being now in Newgate upon a Warrant of a Judge, upon 7. in N. 
the At againſt Pꝛiloners eſcaping; and the Regularity of that — 
Matter being now referr'd to M2, Clerke to examine, it was repo2ted S Y. 
to him, That Tilſden had been indebted to Parfriman, and in Pꝛiſon of 3 
Varſhal at his Suit, and had eſcaped; and being taken up by a War- , 
rant, lap in Newgate. That after the ſaid Parfriman and he came to an 
Agreement: Mhereupon, upon Payment of a Sum certain in Hand, 
and a Pꝛomiſe to make other Payments hereafter, he conſented to 
have him diſcharged out of Newgate : That after the ſaid Tilſden not 
perfozming his Agreement, the ſaid Parfriman endeavoured to get him 
arreſted, but could not; but that he was arreſted at Suit of ano- 
ther, and committed to the Barſhal, who let him eſcape voluntarily; Ta 
aͤnd akter he paid that Plaintiff, but had no legal Diſcharge from him. % , . 
Parfriman hearing of the new Arreſt, goes to the Parſhal, and asks 14. Raym. 
him, Ik he had ſuch an one in his Cuſtody ? Who anſwers, Yes: 5? 
Whereupon he enters an Afton againſt him in the Book that is kept 
in the King's Bench Office, and _ gets him arreſted by . . 
ce 
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of January, and Hill' Day is the 13th ; and here, where we pꝛaceed 
de Die in Diem, we never enter a Die S. Trin' in 82 02 Quind' Die 
but Die Lunz, &c. poſt Feſtum: And as to the Relation of Judg⸗ 
ments, that is foꝛ Neceſſity to the firſt Juridical Day, which is Mon- 
, The Calendar day, Sunday being none, and the Calendar is ſettled by Law, and 
and Part of it. Part ot it, and the Yoveable Feaſts by the Calendar, though not 
Vide ante 41, q[together accozding to the Rule in it; and ik a Writ be returnable 
$1, 160, 196. Quind' Paſch', we muſt ſure take Notice of it, and ſo muſt all thoſe 
whom it concerns: Suppoſe upon Foxfeiture of Iſſues, o2 ſaving, oz 
keeping of Days in a real Action; and Gage's Caſe, and that of Fiſh 
c_ 135-2 and Brockett, in Pl. 266. are unanſwerable: And the Monday is not 
the Tru Tan. the Tres Trin', but the Sunday is it, tho' in Caſes of Neceſſity it be 
Ante 148, kept on the Monday: And ſome Pears ago the Midſummer-day hap: 
159% 196. pened to be on Wedneſday, which ſhould have been the laſt Day of 
the Term; but being a Dies non, upon great Conſideration the Day 
When Trinity following was kept: By the Statute of 22 H. 8. c. 21. Trin' Term 
Term is io is to begin the Mozrow after Corpus Criſti Day, and therekoze we 
begin. don't come here the 4th Day. And he quoted the Trial at Niſi prius, 
An. 120. 14; · Which was ſet aſide, becauſe it was Die Lunæ in Menſem Paſch'. And 
Id. Raym. tho [a] be generally excluſive, and that the Entry in the Common 
4 by hou '» Pleas in all Caſes of D2iginal be a Die Lune, &c. in all Pꝛoceedings 
+9 1557" on Duginal, yet it is taken incluſive. © | 
That it is fit Powell. Gage's Caſe is very ſtrong againſt vou; but Tbelteve there 
Maner folly. be many other Caſes contrary, therefoze it is fit to ſettle it fully; and 
the P2zatice of Common Pleas will be a good Guide in a Writ of Erroz 
from thence : And in Caſes of Neceflity, Things are done on the 
Monday, as in Appearance in a Urit of Right, where Law allows 
not of a Quarto Die poſt : And Sunday never was noꝛ is a Dies Juri- 
dicus; but there is no Neceſſity in this Caſe, 
Cur' adv. vult. | * 


Parker ver/us Clerk. 


8 S was in the Spiritual Court by a Pariſh⸗Clerk againſt the 
wardens in ſpi- I) Churchwardens fo2 ſo much Boney, by Cuſtom due to him 
ritual Court Pearly, and leviable by them upon the Pariſhioners: And now a 
for Money Z- P2ohibition was moved foz upon Suggeſtion of no ſuch Cuſtom. 
Clerks. To which it was objefed, That if there was no ſuch Cuſtom, they 
Godo!. Avr- ſhould have pleaded it below; and if without receiving that Plea they 
2 Holl. Abe. would p2oceed, then would be the pꝛoper Time fo a Pꝛohibition; but 
3 they came koꝛ a Pꝛohibition too late, viz. after Sentence. 


2 Brownl. 38. Cro. Jac. 670. Mar. 101. Vi. Ben. 142, 304. Fareſl. 137. 8. C. Id. Raym. 703, 1507s 
1208. Caſ. temp. W. 3. 9, 583, 132, 206, 207. Caſ. temp. An. 5, 221, 261. Caf. temp. Mac. 12, 
439, 440. 1 Mod. Caf. in L. & Eq. 194. 1 Wms. 476. Stra. 776, 942, 1108, 187. 


Where after Holt, Ch. Juſt. J know no Caſe where one comes too late fo? d 
82 Pꝛohibition after Sentence, but that of ſuing one out ok his Dioceſe: 
De. Indeed, ik a Suit be there koz a Modus, and the Dekendant pleads 
Vide Show. Papment, he comes after too late to plead, oz ſuggeſt that there is no 


Fareſl. 148. Modus, becauſe he has admitted one by Pleading a Payment. Put 
oo 79. 2 | here 
olt 253. | 


Ante 11. 1 Sid, 332, 65. Win. 8. 1 Ro. R. 80. 2 Ro. 318. 
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here the Matter lies; Here is a Duty not Spiritual but Tempozal, CJ. That this 
and to a Tempozal Perſon, foz ſuch is a Pariſh⸗ Clerk; and therefoze ** 2"? 
we grant Mandamus's to reſtoze him to his Place: And this Duty is 88 
founded upon a Cuſtom; and if there be ſuch a Cuſtom, he is not 
without Remedy at Law; fo2 he may have Caſe fo2 not making a Rate 
and levying; oꝛ ik they do levy it, and not pay him, he may have an la- 
debit” foz.Yoney received to his Uſe. But alii dubit', looking upon 2#ftheClerk 
the Clerk to be an Eccleſiaſtical Perſon, and in inkerioz Oꝛderg, and 1 
that as ſuch, he might ſue in the Spiritual Court fo2 a Stipend 02 : 
Penſion: And a Diverſity was urged from the Bar in the Point of a 
Spiritual Perſon's ſuing fn the Eccleſiaſtical Court fo2 a Penſion, 
viz, that he might well do it only in Caſe of Penſions oztginally grant- 
ed, 92 confirmed by the Ozdinary; but that where a Penſion does 
not o2iginally commence by the At of the Owdinary, there it cannot | 
be ſued fo2 in the Spiritual Court: As if one ſhould grant an Annuity 1 dal. 
ta a Perſon, he cannot, as was ſafd, ſue fo2 it in the Spiritual Cre. jac. 21, 
Court; and fo2 this was quoted Cro. Eliz. 675. Colier's Caſe. 4 1.55 
. 810. 

But per Holt, Ch. J. There is no Diverſity ; but what ticks I: will be hard 

with me is, whether they have oziginal Jurisdiftion here; which cake tbe 


Clerk a Spiri- 


without Doubt they have not, if they don't make the Clerk a Spi- wal Ferien, St. 


ritual Perſon, which will be hard to do: And if they have not Ozi⸗ 


ginal Jurisdiftion, one is never too late fo2 a Pꝛohibition. Vide 
ante 152. in pede. 


And per Cur', Caſe will certainly lie againſt the Churchwar⸗ 8 2 
dens upon ſuch a Cuſtom: As if Bailiff, oꝛ Reeve of a Manoz, „ie. 
be bound by Cuſtom to colle# Money, Caſe will lie againſt him ko: 
not doing it, and Indebit' after it is received, Quære quid inde venit. 


Tilden ver/us Parfriman. 


1 Salk. 213, 
345, S. C. 


Ilſden being now in Newgate upon a Warrant of a Judge, upon 7. in Newgare 
the At againſt Pꝛiloners eſcaping; and the Regularity of that onankteke 
Matter being now referr'd to Mz. Clerke to examine, it was repo2ted 8 P. 
to him, That Tilſden had been indebted to Parfriman, and in Pꝛiſon of "Ow ante 21, 
Yarſhal at his Suit, and had eſcaped; and being taken up by a War- , I» 93» 
rant, lay in Newgate. That after the ſaid Parfriman and he came to an 
Agreement: Whereupon, upon Payment of a Sum certain in Hand, 
and a Pꝛomiſe to make other Payments hereafter, he conſented to 
have him diſcharged out of Newgate : That after the ſaid Tilden not 
perfozming his Agreement, the ſaid Parfriman endeavoured to get him 
arreſted, but could not; but that he was arreſted at Suit of ano- 
ther, and committed to the Marſhal, who let him eſcape voluntarily; g, a0 , 
- dndafter he paid that Plaintiff, but had no legal Diſcharge from him. %, Ee. 
Parfriman hearing ot the new Arreſt, goes to the Marſhal, and agks 1. Raym. 
him, Jf he had fach an one in his Cuſtody ? Who anſwers, Yes: 3? 
Whereupon he enters an Action againſt him in the Book that is kept 
in the King's Bench Office, and _ gets him arreſted by — br 
tt 
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J. was after ar- 
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the Court of King's Bench, keeps him in Cuſtody thereupon till he 
not a Judge's Warrant, whereby he was carried ta Newgate; the 
Commitment by this “ Warrant is what is complained ok: And tho? 
oy . it was urged by Serjeant Darnell, that the Oiſcharge out of Newgate 
was no Dif- WAS no Diſcharge of the firſt Atton fo2 Eſcape from which he was 
bay y - committed to Newgate; fo2 the Plaintiff upon the Eſcape out of the 
iron,” Marſhalſea of the Marſhal, had his Elefion to take the Party upon a 
new Action, oz upon a Warrant now by the late Ac, oz to have an 
Action of Eſcape againſt the Marſhal, and the taking up upon a War: 
rant will be no Diſcharge to the Marchal; therefo2e the firſt Aickon 
remains ſtill undilcharged, and the Marſhal map take him up there: 
upon; and if o, he is now w2ongfully at large, and may be _ 

up by a Judge's Warrant, as has been done, 


per cus, Ta. But per Cur', Tf one in Cuſtody of the Marſhal eſcape, and fs taken 

king up an upon a Judge's Warrant, that is no new Jmpaoiſonment, but a Conti: 

reaper by , NUANCE Of the old; and a Diſcharge of that Commitment will be a 

new Impriſon- Diſcharge of the firſt ; but if he had eſcaped out of the County Gaol 

_ without Conſent of the Gaoler, there the Marſhal might retake him: 

1:4. -” As if one be in Cuſtody of the Marſhal fo2 Debt, and eſcapes, and 

5 Mod. 232, after the ſame Plaintiff takes him up upon another Debt, and lets 
128 him go again, yet the Marſhal may retake him fo2 the Eſcape. 

Priſoner, how 2. The Court agreed, That if a Man be in Cuſtody two Terms 

om —— {thou 0 Declaration, he ſhall be diſcharged upon Filing common 

daration in Bail; and the May to charge one in Cuftody in Term: :time, is by 

> 3 filing a Bill againſt him, and delivering a Declaration to the Turn⸗ 

214. - key; after which he muſt lic two Terms, as to that Party, bekoꝛe he 

can be diſcharged on common Bail; but in Gacation, there is no 

Way but to make an Entry in the Book that is kept in the Office of 

a Ramanet in Cuſtod' Mar ad Sect. de, &c. and that is ſufficient to 

charge him; but to make that ſuffice, the Party muſt be ackually in 

Gaol, and not eſcaped; fo2 the Beaſon why ſuch Entry is allowed 

good, is, becauſe of the J2eceſlity of the Thing, the Party having no 

But upon an Other Ma to charge him when he is in actual Cuſtody: But upon an 

aus. = Eſcape there is not that Meceſſity, fo he being at large, may be at- 

reſted: Indeed if the Marſhal will own him to be in his Cuſtody who 

is not ſo, that ſhall conclude him, and ſubjet him to an Eſcape; but 

ſuch Confeſlion of the Marſhal ought not to be concluſive to any but 

himſelf, and it is againſt a Pꝛinciple of the Law to charge a Man in 

Cuſtody, who is not in Cuſtody, and the Miſchiek of it would be very 

great: And this cannot be call'd taking Advantage of the Party's own 

Wrong ; fo2 his eſcaping out of Pꝛiſon, where he is in Cuſtody at 

the Suit of A. cannot be any Wrong to B. tho” he be thereby dep2t- 

ved of the Advantage of charging him in Cuſtody. Indeed, if Par⸗ 

keene oe in hal ſuffer one to be in and out at Times, and during ſuch Time he 

and out, and he is charged by a Remanct, &c. tho' he were actually out of Pꝛiſon at 

is 3 that Time, pet ik he returned in again, that will be quaſi a Conti⸗ 

rns again, NUANCE ok the firſt Impꝛiſonment: And by ſuch Return he may have 

Ee. Notice of the Charge, and the Meaning of the Statute, whereby 


the 
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the Parſpal is to acknowledge what Pziſoners he has, is only in 
od er to charge himſelf, 


= 


and per Cur', The ſecond Impꝛiſonment in Neweate is irregular ; That this fe 
but we cannot take Motice of any Thing till the Warrant be re. een. 


ment is irre- 


turned: And the Queſtion will be, Whether we will relieve on Mo. gular, but che 


tion, 02 put you to your Audita querela 2 e 


fore Remedy 


Domina Regina verſus Saintiff. La. Raym. 


L13&. Ss... 


N Indickment againſt him fo2 not repairing quendam Commu- 12 359. 
nem pontem ſitum in quadam communi ſemita pedeſtri, leading Vide Ib. 12, 


from luch a Place to fuch a Place; which he was bound to repair 3 * 
ratione Tenuræ, and which le ſuffered to be valde ruinoſ' & in magno 5 


decaſu, &c. ad commune nocumentum omn' ligeor' D'næ R'nz illac Poſt 263, 307. 
tranſeun' ; and Judgment given thereupon at the Muarter-Seflions, ar of J»dg- 


of which Erro2 was now bzought. 1 
| * repairing, 
And now Eyre objeſted to the Tndi#ment, That it did not lie; fo? _ Na, 


it did not appear that the Bzidge was in alta regia via, as it ought to appear the 

have been per luy : Foz it was a Term of Art not to be ſupplied by Bridge was in 
any other UWio2ds, no moze than the Wozws, Murdravit, Burglariter, * 
Kc. in Inditments of Murder 02 Burglary; Staundt. 96. Dyer 304. 2 Keb. 1585 
2 Inſt. 701. Then if it does not appear to be a Highway, it muſt be » Vent. 208. 


taken to be only a paivate one, fo2 the not Repairing whereof an 7, ©" | 
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Indicment does not lie. Df the other Side, in Maintenance of the 804, 8:5, 
Judgment, was quoted Weſt's Precedents 147, 156, 346. ue 9 
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| W. 3. 13, 
And Eyre further urged, That the Power given to Juſtices of 198, 40g. | | 

Peace in this Caſe, is by the Statute of 22 H.8. c. 5. which men- j 

tions, that they ſhall judge of Decay in B2idges in Highways; ideo { 

93 to ſhew that this is ſuch a Bzidge, and ſo purſue their 
uthozity. 


Holt, Ch. J. An Indidment lies not fo2 not Repairing a Bzidge, 0 f hes not, 
except it be in a Highway, as M2. Eyre will have it; but the (Uo2d, except the : 
Highway, is the Genus of all publick Ways, as well Cart, Yozſe, and bes vein 
Foot-way, and yet Jndiment lies fo2 any one of theſe Ways, if they ;.;. i a pub- 
be common to all the Queen's Subjets, having Occaſion to paſs lick way. 
there; that is, if it be a Foot - way only common to them all, oꝛ Ho2ſe 
and p2ime May; and theſe are not altæ regiz viz, fo2 that is the great 
Highway common to Cart, Þozſe and Foot that pleaſe to uſe it: So 
that the Term of Alta regia via, is not ſo neceſſary ; and if there be a ThattheTerm 
common Foot-way fo? all the Queen's Subjetts, if it be in Decay, an; © f res | 
Indi#ment muſt of Neceſſity lie fo2 it, becauſe Caſe will not lie with- ry. 
out a ſpectal Damage: Then as to the Authozity of the Juſtices, they % Hawk. 
have a Power by the Statute of x Ed. 3. c. 16. by which they are crea⸗ 
ted, to inquire of all-publick Nuſances; and if this be a publick aha 

: 
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the ſuffering of it to be in Decay is a publick Nuſance, and ſo with. 

in their Jurisdi#ton : So all that ſticks with me is the Banner ge 

laying it; fo2 the Mozd, Commune, does not ex vi Termini impgy 

that it is common to all the Queen's Subjeſts, as it ought to do tg 

maintain an Jndi#ment. And one of the Pꝛecedents pꝛoduced hag 
PUBlicur is ofa the Moꝛd Publicus, which is of wider Extent than Communis, fo; 
wider Extent there is Common fo2 two, thee, oꝛ moze; and it will be hard ta 
thanCommwnis. Underſtand the Moꝛd, Common, to be univerſal, to charge a Man's 
Au. Port” Freehold, And without Doubt the Concluſion will not help it, it 
66. fo much be not erp2efſly charged in the Pꝛemiſſes. And here it is 
— 3 not ſaid to whom it is common, ideo very fit to ſee Pꝛecedents he: 
Se. kope we determine it. 


1 Salk. 276. Trevivan verſus Lawrence & al. Paſcb. Mich. 3 Anne, 


S. C. 
Id. Raym. 


+ tg 1* Ejetment by Adminiſtratoz of Lands in Cornwall, this Special 
Vide ante 134. 1 Gerdiſct was found, That one S. R. was ſeiſed of the Pꝛemiſſes 
2 Keb. 47,55, ln Fee, and he being ſo ſeiſed, the Plaintiff's Inteſtate did ſue him 
Ke 5 in Debt upon a Bond in ſuch a Court in Weſtminſter, and that in 
268. that Suit Judgment was given againſt the ſaſd S. R. in Mich. 1656. 
Poſt 304 That in the 13th Pear of the late King a Sci fa was bꝛought by the 
Sect Ver. now Plaintiff againſt the now Oefendant, as Tertenant of ſome of 
diet that a Sci the Lands whereof the ſald S. R. was ſeiſed at that Time oz ſince, 
/ was y an AND that the Defendant being ſummoned, did appear, and plead Nul 
Term, but no tiel Record, and Day given to pꝛodute the Reco2d, at which Day a 
Judgment till Judgment of Michaelmas Term was p2oduced, and Judgment and 
Se Award of Execution fo2 Plaintiff thereupon; but that the Sci fa 
1267 bought by the Plaintiſt did recite a Judgment of Trinity Term 1656. 
3 Lev. oo. And upon this Award of Execution an Elegit was taken out by the 

Plaintiff, and Lands extended, and in Ejetment to get the Poſſeſſ- 

on, the Judgment given in Evidence was that of Michaelmas 1656. 

And fo2 the Uariance between the recited Judgment in the Sci” fa 


and that given in Evidence, the Jury doubted. 
See 1 Sauna, Eyre £02 Plaintiff. J agree the general Rule, That who makes 


37. Title under Execution, muſt ſhew a Judgment on which it is ground: 


ed; but here we need only to ſhew the Judgment on the Sci' fa, fo? 
tho' it be upon a judicial Writ, yet it is conſidered as an Action, and 
may be releaſed by that Name. Lit. 9. 503, 504. Ik Judgment be a⸗ 
gainſt one, the Attoznep fo2 Plaintiff may ſue Execution by Uecrtuc 
of his firſt Tarrant, yet a Warrant in the oziginal Cauſe does not 
impower an Attozney to appear to a Sci' fa' upon a Judgment in that 
Cauſe, 02 the Attozney fo2 Plaintiff to ſue out a Sci' fa*. Cro. El. 154. 
Releaſe of Aﬀton is a Releaſe of Sci fa', but a Releaſe of Action is no 
Releaſe of Execution; therefoze the Sci' fa' is no Execution, 102 the 
Judgment upon it moze than a bare Award of Execution. 


4 BY Brotherick 


5 


— 
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Brotherick contra. A Judgment on a Sci. fa. is no new Judgment 0% Judg- 
to affect the Land in this Caſe, but is only an Application of an an- went on de 
cient Lien on the Land, 2 Keb. 499. And this Judgment does not Jagen, 
alter the Mature of the Duty, no2 create a new one. Vide 3 Lev. &c. 

Micoc verſus Morrice. Indeed an Dfficer that juſtifies by Uertue of N 

a Writ need not ſhew a Judgment, but the Party muſt always do it. Het] 156 ; 

And per luy, a Sci. fa. lies not upon a Judgment on Sci. fa. 


— 


Holt, Ch. J. Ik Sci. fa. recite a Judgment of Trinity Term in 2:4. f C 
Debt, whereby all the Defendant's Lands whereof he was then, ben tene 
02 at any Time ſince, ſeiſed, are bound, and the Tenants returned o Red. 
plead Nul tiel Record, and a Judgment of Michaelmas Term be but that can- 
produced, no Doubt that is a Faller of Recozd. But the Que: 3% > © 
ſtion is, when the Reco2d is p2oduced, and Judgment thereupon, © falſify the 
(Uhether the Defendants be not thereby concluded fo2 ever? Fo2 Point cried. 
to admit them to controvert it now, would be to falſify the Point 
tried, and that cannot be even by Iſſue in Tail: As if in a Writ 
of Entry a Recovery be againſt the Anceſtoz of Iſſue in Tail, the 
Iſſue cannot falſify it in the Point tried, but he may ſay that his 
Anceſto2 omitted the giving ſuch Things in Evidence which he 
can now give. And one may have a Sci. fa. upon a Judgment on 
a Sci. fa. and fo2 this he remembered the Caſe of Obrien cer/zs 
Ram about 15 Years ago in this Court: A Judgment againſt a 3 Mod. 186. 
feme Sole, who after took Þusband befoze Execution, and then Che, z 
a Sci. fa. was ſued againſt both, and Judgment thereupon, and an and Comber- 
Award of Execution againſt both, and then the Wife died, and 8. 193- | 
then a new Sci. fa. is bzought againſt the Þusband Survivoz, and 50, 4" bs 4 
adjudged it lay. And another Caſe ſince likewiſe in this Court: 
eme Sole obtained a Judgment, and befoze Execution took 
busband, and then they bzought a Sci. fa. to have Execution, and 
had Judgment thereupon, and Award of Execution: The Wife 
dies, and the Pusband ſurviving had another Sci. fa. and held 
well. And he quoted the Caſe of Gilbert and Bragg, Anno 1655. 
Judgment in Debt againſt Tenant in Tail, who died, and after 
Sci. fa. againſt his Iſſue, who return'd warn'd, made Default, 
though the Lands in Tail were not liable, yet he is concluded fo2 
ever, and this is grounded on the Book of 27 Al. And a Jury 
cannot find againſt an Eſtoppel in a Point tried, and fo where- 
ever there is an Eſtoppel that affecks the Intereſt of the Land, 
the Jury cannot find againſ> it. It is true, ik you come to ſpe⸗ 
cial Pleading, and it be reduced to a Point in Pleading, and 
the Party then will not take Advantage of it by relying there- 
upon, but will leave it at large, the Jury is not eſtopp'd, but 
may find the Truth. As ſuppoſe in this Caſe, Plaintiff had de- 
clared on a Judgment in Trin. 1656. and the Defendant had 
pleaded Nul tiel Record; if he will join Iſſue that there is ſuch a 
Recozd, he is gone, becauſe the Truth will be againſt him; but 
l he will ſay that there was a Sci. fa. taken out againſt the Deken⸗ 
dant at ſuch a Time, reciting ſuch a Judgment as is now ſhewed 
in his Declaration, and that the Defendant pleaded Nul tiel Re- 

U u u cord, 
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cord, and that was found againſt him the Dekendant, and con: 
clude by relying on the Eſtoppel, he is ſafe, and the Defendant 
3 Keb. 170, Cannot offer any Thing againſt it. So if a Oemile be pleaded by 
955 Indenture, and the other will lay, Nil habuit in Tenementis, and the 
113. 9 Plaintiff will ſay, Habuit in Tenementis, he thereby waives the 
Matter of the Eſtoppel, and leaves it at large, and the Jury may 
find the Truth; but if he had ſaid, that it being by Deed under his 

 Þand and Seal, he ought not to be admitted againſt his Deed, tg 

Vide Hob. ayer that he had nothing, the Truth could not be inquired into; but 
"Ro if the Iſſue were upon Nil debet, where the Point don't come in 
When an PPleading, as in Debt fo2 Rent where the Oemiſe is by Deed, the 
$9 ge Party cannot give Evidence of Nihil habet in Tenementis, no? the 
Land, it al-. Juty inquire of it: And when an Eſtoppel runs upon the Land, 
ters the Inte- jt alters the Jntereſt of it; fo2 if a Man by Oced indented make 
nc. 256. a Leaſe of Dale, reſerving Rent, in which at that Time he has 
2 Mod. 115. nothing, and after he purchaſes Dale, and bargatns and ſells it 
Soon 354- to a Stranger, the Bargainee ſhall hold it liable to the Firſt Leoſe, 
1 Lev. 43, And coming under him that made the Leaſe, ſhall be eſtopp'd to ſay, 
Id. Raym. that Bargainoz had nothing to let in the Pꝛemiſſes at the Time of the 
59% 729 Leaſe made; fo2 this Eſtoppel runs upon the Land, and alters the 
Judgment ro Intereſt of it. And this Caſe having been thus ſpoke to in Eaſter- 
T Caſas Term, pended in Conſideration till this Term: When per tot' Cur', 
here put. Judgment was given fo? the Plaintiff, the Ch. Juſt. putting the Caſe 
ſho2tly thus: Sci fa' by Adminiſtrato2 upon a Judgment in Trinity 

Term, the Reco2d being in Truth of that Term, but no Judgment 

till Michaclmas Term; and the Defendants being all except one re- 

turn'd, plead Nul tiel Record; and the Recoꝛd of Michaelmas Term p20- 

duced, and Judgment on the Sci' fa, and an Award of Execution, Ele- 

git taken out, and an Extent thereon, and an Ejeftment bꝛought to 

get Poſſeſſion; and now it is found out, that there was no ſuch Judg⸗ 

All the Te. ment as the Sci fa' recited: What then? All theſe Perſons are 
nants vere eſtopp'd; fo2 now they are not bound of the Plaintiff's Side to give 
eſtopp'd, &c. the Recoꝛd of the 02iginal Judgment in Evidence, but only the Award 
of Execution on the Sci' fa' fo2 being all except one return'd Terte- 

nants, they are all except him eſtopp'd thereby from ſaying, that 

there was no ſuch Judgment; and as to him too, he is eſtopp'd if 

And he too, he does not ſhew a Title paramount the Judgment on the Sci' fa, 
* N fo2 this is an Eſtoppel that wozks upon the Jntereſt of the Land; 
paramount. AND it is like a Judgment againſt one who is afterwards difſeiſed, 0? 
a Sci fa', againſt an Iſſue in Tail, who makes a Default, oz pleads 
other Plea which is found againſt him, whereby Execution is award- 
ed, he ſhall not after be admitted to ſay, that his Anceſto2 was Te- 
nant in Tail, and he Heir to the Intail; and even upon the Eftop- 
pel the Plaintiff in the Judgment ſhall maintain an Ejetment : 9s 
if a Man make a Leaſe by Indenture of Land which is not his, 
and after purchaſes it, that Leaſe ſhall bind him, his Þeirs and 
Aſſigns; and an Eſtoppel that affecks the Jntereſt of the Land, 
ſhall run with it to whoever takes it; and none that are Jartics 


to, o2 Claimants under, this Recovery, ſhall falſify it. 


Fudie' pro judic pro Quer. Fitz- 


Quer. 


n. 


2 


3 
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Fitz- Hugh ver/us Nennington. Antea 227. See 2 Salk. 58 5. Id. Raym. 


1094. S. C. 


ÞIS Cale being moved again, Broderick urged, That the Thac Jodg- 
Plea was naught, and therekoze Judgment ought to be ak. ment in this 

firmed: Ce were to be made free at the End of ſeven oz eight Seen e 
Pears from the Date of the Bond, of the Company of Joyners, &. ' 
if we Deſired it; then the Eleſtion is ours, to be made free at the Becauce the 
End of ſeven Pears, oz elſe at the End of eight; and this ought Eledion or 
to be determined in ſome convenient Time bekoze the End of Se- 11 
ven Pears, that the Dbligo2 might have all Things ready to per- mind within 
kom his Condition, which was to be at the End, that is, the ** 7 Ye, 
laſt Day of the ſeventh Pear: And how has the Obligoꝛ diſcharged ance 22 
himſelf by ſaying, That we have not requeſted him at the End of Vide 1 Cro. 
ſeven Pears, oz ever after befoze the Aﬀion bought ? Foz a Re- 8778 
queſt befoze the End of ſeven Years, in ſuch convenient Time as s; . 
the Obligoz might have reaſonable Cime to get us made free at 2 Bolt 229. 
the End of ſeven Years, would be a good Requeſt to entitle us; Paid“, 
to our Action; and that would not come within their Plea: Ideo Caſ. wap. 
Vid. Mod. 241. One bound to pay 201. o2 20 Kine in a Month, at 10 255 
Election of the Obligee, there Obligee is to make his Elettion in con: 30z. 475. 
venient Time, that Obligoz may pꝛovide what he chooſes, and need Cal temp. 
not pꝛovide both: So if one be bound to make Obligee a Conveyance 54. 
by Fine oꝛ Feoffment by ſuch a Day at Election of Obligee, the Obli Gib. ba. 
gee is to determine his Election in convenient Time bekoze the End Rep. 251, 
of the Term; ſo here we were to make a Requeſt in convenient Time 
bekoze the End of ſeven Years, and they have not denied but we have 
fo done; but only ſay, that we have not done it at the End of ſeven 
Years! 1 Lev. 68. 1 Ro. Ab. 374. Bridgm. 41. Aleyn 25. Style 49, 74. 


Holt, Ch. Juſt. The Obligoꝛ was to make him free at the End C. J. This 
of ſeven Years, 02 eight Years, if thereunto requeſted; let us then 1 
go by Steps; Suppoſe it were to make him free at the End of ;eaiy to che 
ſeven Pears if thereunto requeſted; and the Defendant pleads, Words of the 
That at the End of ſeven Pears he was not requeſted; Why is 4% 
not that a good Plea, fo2 it is directly the Mozds of the Condi- 

tion? But what ſhall be underſtcod to have been meant by the 
End of ſeven Years? Mhether after they are expired, oz juſt at the 
End of them, ſo as he ought to be made free on the laſt Day of How the Re- 
the ſeven Pears? When a Wan is to do a Thing by ſuch a Time d de me 
if requeſted, there if the Thing in its Nature may be done at the : 
Time of Requeſt, then the Requeſt is to be made on the laſt con- 
venient Part of that Time: As if a Man be bound to pay Mo⸗ 
ney on Lady-day if requeſted, there the Requeſt is to be on the 
laſt convenient Time befoze Sun-ſet of that Day, on which ſuch 
a Sum may be paid; and if it were a Thing, the doing whereof 
required moze Time, ought not that to come of the Plaintiff's 
Side in his Replication? And he took it clearly, that the Requeſt The Condi- 
here ought to have been on the laſt moſt convenient Time of the d Bad 8, 

4 


laſt or 8 Years, 
Ee. 


— -*.. W--« — — 22 —— — EI 
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laſt Day of the ſeventh Pear, and that it would come too late the 
next Day: As if Leſſee covenant to leave all Things in good ©), 
der, and to vacate the Pꝛemiſſes at the End of his Term, he 
muſt do it on the laſt Day, and cannot ſave his Covenant by do⸗ 
ing it the Day after; fo2 the End of a Thing is Part of that of 
which it is an End: But here the Condition being, at the End of 
ſeven or eight Years, if the Plea had been, that he did not requeſt 
at the End of ſeven Pears without going further, it had been bad, 


Vide Farefl. Powell ſeemed to incline, that a Requeſt in a Day or two after the 

A $4 ſeven Years, would be well; though he agreed, that in Demand fo 

If the Re. Rent it muſt be on the laſt convenient Time of the Day, becauſe 

_ * there the Law appoints a Place where the Requeſt is to be made, 

Days fe but this muſt be a perſonal Requeſt, and no Place appointed fo? it. 
the 7 Years. | 

Simile of a Holt, Ch. Juſt. Jn a Bond where there is no Demand fo? the 

— (pen Payment of Money at ſuch a Day and Place, the Obligoz muſt 

Demand at ding the Money the laſt Part of the Day to the Place; and if 

ſoch a Day there be no Place appointed, he muſt ſeek him out if he be in Eng- 

and Place. land. Ik there be a Place appointed, and he has an Election to 

do the Thing on oz bekoze the Dap, there he may give Obligee 

Notice to be there at the Day; and if he don't come, and Obli⸗ 

goz is there and tenders, he ſaves his Bond: As if a Pan be 

bound to enfeoff one of Lands in York the laſt Day of November, 

and Covenantee ſtays here in Town; yet if the Covenantoz does 

A Difference not go Down and tender, he b2eaks his Covenant; and there is a 

when a Time Difference when a Time is appointed, and when not; fo2 if Feoff- 

is appointe®, ment be to be made at ſuch a Time if requeſted, there the Requeſt 

not. is to be made at that Time; but if there be no Time fir'd, then 

the Requeſt is to be made ſome reaſonable Time befo2e, and the 

 Feoffment need not be made immediately thereupon t: And the Caſe 

in 1 Roll. Abr. 443. fo2 Payment of Money in Holland on Requeſt, 


and a Requeſt in England held good, is upon this Diverſity. 


2 Salk. 586, And now Holt, Ch. Juſt. and Powell: The End of ſeven Years 
Kh, End wy muſt be the laſt convenient Time of that Day; and it is juſt like 
che lad con. d Demand, which muſt be on ſuch Time as the Thing may be 
venient Time done on. Indeed, if pou Had come and ſaid, That the Dekendant 
of chat Day. was a great Way off on the laſt Day, it had been ſomething; and 

tho' the End of the Dap be the laſt Inſtant of it to many Pur⸗ 

poſes, pet as to Ats to be done thereon, it is not ſo; fo2 Day 
The End of then is between Sun-riſe and Sun-let, which is the Time fo2 Men 
de Pain, to wozk on; and therefoze if a Demand be to be on Midſummer 
Nant to many day, it may be good at Eight of the Clock in the Afternoon; where- 
Purpoſes, &c. ag in December it muſt not be much after Four. Vide 2 Danv. 264. 


1 Salk. 4, And Holt, Ch. Juſt, ſaid, That ft has been adjudged, that if one 
44, S. C. be bon the Firſt of February at Eleven a Clock at Might, and the 
Laſt of January in the one and twentieth Pear, at one of the Clock 
in the Mozning, he makes his Will and dies; yet ſuch Alill is ow 

| | | 0 
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foz he then was of Age: And they all agreed, the Plea was good, 7 ces, The 
tho' they differed about the Time on which the Requeſt was to have le is good, 


_—_ 


— 


been made, viz. whether on the laſt Day of ſeven Pears, oz after, 22 
| verſed. 
Jud' reverſ” una Voce. 2 Sal. 585. 
Leiceſter verſus Foy. 2 Salk, 656. 


Rohibition was moved fo2 to ſtay a Suit by a Uicar in the Spi- Folien 


ritual Court fo2 Tithe-Wilk, upon a Suggeſtion of a Modus, 1 n Suit 
That the Inhabitants of that Place did, from ſuch a Day in April cok fer 
till All-Saints, pay every Tenth Oay's Milk skimm'd, and made into Tithe-Milk, 
Cheeſe, and ratione inde were Diſcharged of all Cithe⸗Milk. 225 


And Eyre againſt the Pꝛohibition: It is true, making the 14. Raym. 
Tithes of one Crop into Þay, will be a good Cauſe of Diſcharge **9 359. 
of Tithe of Aktermoth; but he denied that it would be a good Mo- 
dus to ſay, that foz making the Aftermoth into ay, they Could 2 If this 
be diſcharged of Tithe of the firſt Crop: And this Modus amounts adde 


not amount 


to a Non decimando of the Cream. to a New De. 
cimandb of t 
Contra was urged, Cro. El. 609. Moore 90g. Modus to pay the —— 

roth Cheeſe made from ſuch a Time to ſuch a Time in Lieu of all 
Tithe⸗Milk, and though it be but fo2 Part of a Year, yet being 

what they are not bound to do, it is a good Diſcharge of Tithe- 

Milk all the Pear: Vid. Latch 222. Raym. 277. And ſuppoſe it 

were to pay a G2oat a Pear fo2 all Tithe⸗Milk, it would be well, 

and why not this? And though the Court dfd not like the Modus, 

as ſeeming very ſevere on the Aicar; yet to ſettle the Point which 

they thought of great Conſequence, they granted a Pꝛohibition 
dircting them to declare fo2thwith. | 


Goddard ver ſus Smith. 1 Salk. 21. 
| 2 Salk. 4c6. 
9 fo2 malicioufly indicing him ok Barretry without p2oba- Caſe 1 
ble Cauſe, ſetting fozth that he was debito modo inde Exone- ping the 
rat; and at the Trial to pꝛove the Declaration, he pꝛoduced a Nolle Barretry, Ge. 
ulterius Proſequi by Attoꝛney General: And the Chief Juſtice doubt- +: 
ing whether this Evidence maintained the Declaration, and ſfrongly *' 
inclining that it did not, reſerved it fo2 the Opinion of the Court; 
and he lald, That the Entring a Non Prof” was only putting the Oe- 
fendant ſine Die; and ſo far from diſcharging him from the Dftence, 
that it did not diſcharge any further Pꝛolecution upon that very In⸗ 


dictment, but that notwithſtanding new Pꝛocels might be made out 7. Ch. J. Ti- 


upon it; and ſure it is hard to allow a Man that gets off by a Non 14 «ow 
Prof” to maintain an Action fo2 a malicious Pꝛoſecution. Indeed, if gens oft by a 
he had pleaded Not guilty, and the Attoꝛney General had confeſſed it, ew Prof, 8 
that would have done; but he that gets off upon a Non Prof, does not a on, Ge. 


WW + at 14. Raym. 
vo 721, 
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8 Co. 58. 


That this is 
not ſo much 
as a Nonſuit. 


That the 
Word [inde] 


non vult, &c. 


goes not to 
the Fact 
charg'd. 


'That inde ac- 


guietat goes 
to the Fact 
charged. 

1 Sid. 420. 


2 Salk. 456. 


1 Vent. 33. 
2 Keb. 521. 


5 Mod. 394. 


Caſ. temp. 
W. 3. 648, 
654. 

Caſ. temp. 
Mac. 216, 


217, 218, 152, 153. 


When Nolle 
Pre upon 
Indictments 
began, &c. 
Caſ. temp. 

An. 56. 


at all get off on the Merits of the Cauſe; and to maintain a Con⸗ 
ſpiracy, it is neceſſary to lay and pꝛove an Acquittal : So in an 
Action fo2 ſuing fo2 a great Sum in o2der to hold to extravagant 
Bail, the Plaintiff muſt ſhew what became of that Cauſe, in gz. 
der to maintain his Action; and ſo is my Lo2d Hob.----- But this 
here is not ſo much as a Nonſuit, fo2 the Indickment ſtands 11 
in fo2ce, and the Attozney General muſt make new P2oceſs upon 
it when he pleaſes: But he remember a Cauſe about twenty 
Pears ago, in which Juſtice Wyndham directed fo2 the Plaintiff on 
the ſame Point, and ſaid, he thought it hard even at that Time, 


Mountague urged, That it is Attornat' Dominz Reginæ ipſum, 
&c. inde non vult ulterius Proſequi; fo he would have the inde to gg 
to the Fast charged: Sed tota Cur' contra; fo2 at moſt it can go 
but to that Indictment, and cannot be pleaded to a new Jndiz: 
ment fo2 the ſame Dffence, foz a Nolle Proſcqui at that Rate 
would amount to a Pardon. 


And per Powell, Jn all Caſes of Conſpiracy the Inde acquietat 
goes to the Fait charged, and not to the Indickment; fo2 if it went to 
the Indi#ment, ik the Jndifment were vicious, Conſpiracy would 
lie; but that is not ſo, and colourable Pꝛoot᷑ would deſtroy this Action; 
and the Plaintiff by pꝛocuring this Nolle Prof”, bars the Defendant 
from giving ſuch P2oof, and this Action cannot be maintained but uy: 
on Acquittal of the Fai charged by Uerdi#, Confeſſion, &c. but he 
doubted of the Cffet of a Nolle Prof” upon an Jnditment, if it dif: 
charged the Indickment, 02 only put the Defendant without Day, and 
that notwithſtanding the Attozney might iſſue new Pꝛocels upon it, 

3 Wms. 499. 


And Holt, Ch. Juſt. ſaid, Pe had known it thought very hard 
that the Attozney General ſhould enter Nolle Prof” upon Indick⸗ 
ments, and that it began firſt to be p2afis'd in the latter End of 
king Charles the 2d's Reign, but that on Jnfownations it had 
been frequently done; and he o2dered Pꝛecedents to be ſearched if 
any were in Mz. Attozney Palmer 02 Nottingham's Time. 


Harcourt, Maſter of the Office; There never has been any Pꝛo⸗ 
ceedings after a Nolle Proſequi: And per omnes, Jn caſe of Barre⸗ 
try, Dekendant upon Motion may have a Rule to have Articles de⸗ 
livered to him of the Inſtances, and the Pꝛoſecutoz ſhall not give 
Evidence of any particular but what he has given Articles of; and 


if the Pꝛolecutoꝛ gives no Articles, he ſhall give no Evidence. 


And at another Day, Holt, Ch, Juſt. declared, That fn all 
ifa King Charles the 1ft's Time there was no Pꝛecedents of a olle 
tion. Proſ' on an Jndiftment: And Gould quoted a Caſe in Hardreſs, 
Hard. 126, where it was enter'd on Reco2d on an Inkozmation, and held it to 

be a Diſcharge of it. And the Court ſeemed all clear, that the 
Afton did not lie, but gave no Rule, 


Nelle Prof” a 
Diſcharge of 


Anonymus. 


— 


— 
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Anonymus. 


Aron and Feme came to acknowledge a Deed by them both in Baron and 
Court, and the Court ozdered an Acknowledgment only of kee ac. 


. Of Knowledge 
one of them to be enter'd viz. of the Pusband. ha 


Court, | 
14. Raym. 521. 2 Vern. 61, 471, 591. Caſ. temp. W. 3. 444, „ Wilde. Abs c , a Ws 


Cockroft verſus Smith. Ante 240. 
8. C 


Laintiff declared as Clerk of the Court, The Defendant plead- Plain de- 
ed, that he was an Atrozney of the Court, abſque hoc that he Cie = e 
is a Clerk of the Court. Plaintiff replies, That he is a Clerk of Court, Se. 
the Court, prout patet per Record' inde reſiden' in Cur'; and pays 
the Recoꝛd may be inſpeſted: The Defendant would demur, and not 


join in the Iſſue; whereupon the Plaintiff ſigned his Judgment. 


And per Cur', The Plaintiff is regular and made the Replication 
the true May without deſiring the Reco2d to be bꝛought in, and the 
Defendant fo2ced to pay Coſts to have the Judgment ſet aſide. 


Buxom ver/us Hoskins. 1 Salk. 52. 
Rro2 was of a Judgment in Ejetment ; and the Plaintiff not . 2 


aſſigning Erroz, the Defendant in Erroz bzought a Sci fa' vid! pou © 


againſt him to have Execution, reciting a Judgment of two Mel P That le 
ſuages, &c. whereas the Judgment in Truth was de uno Meſſua- vn, an Ator- 
gio: And to this the Plaintiff pleads, Nul tiel Record; and now ney, %; &c. 


it was moved to amend it, and ko; Amendments of $Sci' fa, were on * 


udgment i 
quoted 1 Roll. Abr. 197, 797. 22 Ed. 4. 6. 2 Keb. 175. 2 Cro. — 
372. Br. Abr. 20. ſect. 20. 3 Cro. 760. 2 Sid. 7, 12. and a Sc 2 


cution, c. 


Holt, Ch. Juſt. This Sozt of Sci' fa' is always to have Erecu- 1 Mod. Cac. 
tion and the Writ thus mentions it; and the Plaintiff in Erroz hoy * 
may if he pleaſe plead to it a Mrit of Erroz bꝛought, and till de- 34. 40, 
pending, and allign Erro2. 1165. 


And Holt, Ch. Juſt. cum reliqua Cur'. There is a Difference when 
the TUrit is bad and vicious on the Face of it, and when it is good 
in the Frame of it, but not fitted to that particular Purpoſe; and all = 5 
the Caſes put ot Amendment are of the firſt Kind; and ſome Colour ,,;; . 
there would be to amend in this Caſe if the Defendant had appeared have been 
and pleaded ſome other Plea, oꝛ had taken no Advantage of this Slip, #=ended, S 
ſo as the Pꝛoceedings would have been vitious without Amendment, 
but here he having taken Advantage of this Slip by pleading Nul tiel 
Record, ſhall we vitiate his Plea by an Amendment? And thep agreed, 
That where ⸗ ever an Oꝛiginal was amendable, there a Sci fa woulu be 
{0 too; but ſaid, That this would not be amended in an oziginal _ 
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of Erro2: Why? becauſe it is a good Writ, and would well remove 
the Reco2d it deſcribes if any were; and quoted the Caſes of Hamond 
©. Jerſey, Paſch. 9 W. 3. and Thomſon g. Crocker, 12 W. 3. And he 
That te laid, If Formedon were made fo2 10 Acres, when the Inſtruitons gi⸗ 
Statute Ly to ven are koz 20, he doubted it could not be amended; fo2 the Statute 
M:n:ke:os is to cure only Miſtakes of Clerks, which would endanger the Re. 
Clerks, &c. verſing of Judgments, and not to alter Matters of Fai, by extend⸗ 
bs Ry ing it further than it was bekoze; and ik this Writ be good in its ſelf, 
9 *7% but not ad idem, the Party may take out another Mrit pending 
2 Show. 304, this; f02 if this TUrit be not ad idem, it cannot be pleaded in Bar 
305. of the other; and againſt the Caſe in 2 Cro. 37 2. which Holt, Ch. J. 
ſaid was a great Strain, was quoted, 1 Cro. 162, 163. and to amend 
this Writ, were quite to alter the Mature of the Writ after it is 

Er per Car, łeturn'd and executed; which ought not to be. 

No Amend, Et per Cur, Mo Amendment, Vide poſtea. 


ment here. 


Ward ver/us Apprice. 


Indebit' aſi J? Indebit' aſſumpſit koꝛ Money received to the Plaintiff's Uſe; 
5 = Broderick open d this Matter at the Bar, That the Plain⸗ 


Ship againſt tiff, Defendant, and ſeveral others, were Part⸗owners of a Ship, 
— Sc. and {ſeveral Sums of Money were given by the reſt of the Part: 
W. z. 16, owners to the Defendant, fo2 the Uſe of the Ship, koz the Re: 
5:1,517 Ceipt whereof he had given a Note; that the Oefendant had ac: 
gam. tually laid out the ſaid Sums on the Ship and Qoyage, and en: 
735, 340, ter'd an Account of the Manner, &c. in a certain Book kept foz 
871, 920, the Affairs of the Ship; and then an Allowance thereof was en: 
Ng. Cat ter'd likewiſe in that Book, which Book did belong to the Plain⸗ 
in L. & Eq. tiff, Defendant, and other Part-owners in Common, and now 
866, . Was in the Plaintiff's Poſſeſſion; and upon this Matter made out 
Motion, That by Aﬀtidavit, he moved, That the Plaintiff ſhould either p2oduce 
the Plaintiff that Book at the Trial, oz let the Oefendant take Copies of ſuch 
my Entries and Allowances of Payment therein, as would be p2oper fo? 
the Trial. him to make his Defence by; and laid, this ought to be as well as 
Ee. if a Man bzing an Action of Covenant upon an Jndenture, and 
bo nay i Salk. the Defendant ſwears he never had a Copy, you will not compel 
2 Salk. 690. him to plead till the Plaintiff furniſh him with a Copy, quod Cur 
Id. Raym. conceſs : But here the Defendant ſhould have taken up his Note 
$51, 927- upon the Account allowed, and you have entruſted him with the Cu⸗ 
ſtody of this Book; and if he has bꝛoke his Truſt, you muſt ſeek fo? 

Remedy in Equity; and if an Ackion be bzought by a Shop-keeper 

fo2 Money due on Sale of Goods, we never enfo2ce him to pꝛoduce 

his Books; but if very flender Evidence be againſt him, then if he 

will not pꝛoduce his Books, it bzings a great Slur upon his Cauſe. 

C. J. Plaintiff But Holt, Ch. Juſt. ſaid, The Plaintiff would do well to conſider, 
gar ite whether an Indebit' aſſumpſit would lie in this Caſe; and they wouln 
AQion will do nothing in it: They notwithſtanding owned it to be a miſchievous 
lie, Se. Caſe, where many are Tenants in Common, oz Copartners in a 
Trade, and have one common Book of their Tranſaf#ions, and one 

bas the Poſſeſſion of it, and then bzings Actions againſt the * 

4 ree 


* 
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Gree verſus Sharp. : 


E in anstt upon Demiſe at ſuch a Place in Devonſhire, of Lands x, FjeAment 
in another ill in the ſame County, and the Ven' fa' was from upon a Demiſe 
the Place of the Demiſe , and at Cauſe's being carried down, and a lee 1. 
diem granted, there being a Jury, and a decem Tales: Now at the! kev. 179. 
Trial a Panel was returned pꝛomiſcuouſly of the Jury, and decem 418. 


Tales; and nom fo; this Jrregularity, a new Trial was granted, 35%, 


And, 1. per Cur', Jn Ejetment the Venue ought to come always 
from the Place where the Lands lie, and not from the Place where 


the Demiſe is laid to be made; but that Fault is cured after Gerdi == 2 Salk. 
by the Statute of Oxford. 5. 545- 


And per Holt, Ch. J. There is a Difference between the P2aTice Digerence of 
of Common Pleas and this Court, in caſe of Aiews granted: Ik up- Pagen. 
on a full Jury in the Common Pleas the Aiew be granted, and a Juro? e 
withdꝛawn, an Entry is made of this, and Pꝛocels continued againſt 
the Jury, and a decem Tales awarded on the Roll, and there may be 
a Command of a Tales de Circumſtantibus beſides; but in the King's 
Bench, if a full Jury appear, and a Aiew is granted, and a Juroz be 
withdzawn, they take no Notice of it by Entry, but only grant a 
new Diſtriogas againſt the ſame Jury, except the Juroꝛ withdꝛawn; 
but if there be a decem Tales awarded here, and a Jury appears, and 
a Liew is granted, there they muſt take Notice of it by Entry, and 
continue P2oceſs againſt the Jury, and decem Tales; otherwiſe the 
decem Tales would be diſcharged: And the Diſtringas of the decem : 
Tales muſt be the ſame decem Tales returned upon the firſt Writ, and 8 
to mix the Perſons returned on the pꝛincipal Panel, and the decem turned on the 
Tales in the Panel that tries the Cauſe after the Utew, is irregular; 1 375 
therefoze the Uerdi# was ſet aſide. OM rt 


Strong ver/us Courtney. 1 
| Raym. 


CPecial Aſſumpſit, ſetting out, That whereas James T. had a Rent- eee 
Charge iſſuing out of the Defendant's Land, the Defendant, in. /, For that 
Conſideration the Plaintiff would indemnify, and ſave him harmleſs — Aus 
againſt all Diſtreſſes to be taken by James T. out of oꝛ upon the Pꝛe- Charge out of 
miſſes, pzomiſed to pay him ſuch a Sum. Upon Non afſumplit, and Defendants 
Uerdit fo2 the Plaintiff, it was urged, That no Right of Diſtraining e harmleſg 
appeared ko; the ſaid James, ideo no Conſideration foz the ÞP2omile 2 again Pi. 
And of this Opinion was all the Court, tho' it were after Uerdif ; fees, Te. 
which they laid, would not cure the Want of Conſideration : Secus, That this was 


if it had appeared that the Kent had been aligned to James. See no Conſidera- 
Carthew 446. | tion, Oc. 


1d. Raym, 368. Caſ. temp. W. 3. 16, 214, 250, 308, 324. Ca. temp. An. 214, 147. Caſ. temp, Mac. 
294, 295, 296. Fitz-G. 302, 303, 202, 203. Comyns 98. Stra. 94, 653, 933+ 


Yy y Garibaldo 
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— 


8. C. 1Salk. Garibaldo verſus Cagnoni. 
102. \ | 
Mehr a 7 Convition upon an Jnditment ok Battery being againſt G. he 


of Aſſault and L A in Conſideration that C. the P2oſecuto2 would not p2eſs fo2 a 
Battery, an great Fine, undertook to put in ſpecial Ball roan Acton of Creſpaſg 
wasbyConſent to be bꝛought by the Plaintiff fo2 the ſatd Battery: And at this Time 
putintoaWrit, q TUIrit which the Plaintiff C. had taken out, and returnable in Mi— 
wh wt chaelmas Term paſt, was run out; and in Hillary Term Bail was 
307. put in, and after a Trial 1001. Damages were given to the Plain: 
A tiff: And now a Sci fa being againſt the Bail, they applied to the 
258. Court fo2 Relief; fo2 that the Ac etiam, which was by Leave put in 
1 Mod. Caf. the (aid Crit in Michaelmas Term, was only 401. and the Bail meant 
ANY E4- to undertake fo2 no mo2e; and ſince the Plaintiff had declar'd to moze 
form. 922. Damages, and recovered moze, the Bail were thereby altogether dil⸗ 

charged: And a Rule of Court ſaid to have been made in the 224 

Pear of King Charles, and found by My. Clarke in the then Secon- 

dary's Book, that in Caſe of Bail, if the Recovery were fo2 moze 

than was mentioned in the Ac ctiam, the Bail (auld not be charged 


at all in iſta Actione, was very much inlifted on. 


: . And the Ch. J. remembered a Caſe of Thompſon and Collins, in 
1 Sid. 425. which he had been of Counſel, in my Loꝛd Pemberton's Time; where 
1 Vent. 44. in an Indebit' aſſumpſit the Declaration and Recovery was fo2 moze 
by than the Ac etiam; and there tho' it was offered to level it with the 
for more than AC ctiam by entering a Remit' on the Reco2d fo2 the reſt, it was de- 


the Ae etiam, nied them on Debate. | 


and a Remit”, 
denied. 


Reaſonable And nete; Tn this Cale upon Search, this Rule could not be 
Rule, men found in the Clerk of the Rules Book: But the Ch. Juft. ſaid, 
recover no There was Reaſon fo? ſuch a Rule to purſue the Ac 13 Car. 2. c. 2. 
more than that Bail ſhould know what they came bound foz, and not to be lad⸗ 
che Wri, dled With moze; and that muſt be by recovering no mo2e than was 
mentioned in the Writ, to which the Bail of Meceſüty muſt relate: 
Whereas if the Jalaintiff recovers moze, the Bail, if at all liable, 

muſt be liable fo2 what is recovered ; fo2 their Condition is to an⸗ 

\wer the Condemnation, oz render the Pqincipal ; and it would be 

Il lese be reco. EXECSaM hard to enſnare the Bail to a greater Sum than is ment!- 
vered, tis no One d in the ULirit 3 And ſince the Pꝛoceſs againſt them muſt be kounded 
lvconveniency. ipon the Judgment, it ſeems from thence they muſt anſwer fo? all 
| 02 none; but if leſs than is mentioned in the Crit be recovered, 
then there is no Jnconveniency to the Bail; and if there be na Bail 

inſiſted on but common Bail, it is but juſt the Arong⸗doer ſhauld 

anſwer whatever is tecovered, And he further ſaid, That in Cales 

of outragious Batteries, when People came to him fo2 Leave to 

Reaſonable Charge with Ac etiams, he would give Leave to charge with a good 
Bail upon de. Sum; but when they came fo2 Ball, they muſt be content with Bal 
«Sm of reaſonable Aatue, and not inſiſt upon their Wio2th in Pꝛopoition 
to the Sum charged. | | | 5 
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And Powell and the reſt agreed, The Bail by no Means ought to 
anſwer fo2 moze than was mentioned in the Ac etiam. 


If when Reco- 


And Powell added, That if ſuch a Rule as was mentioned had been, very is for 
the reaſonable Conſtruction of it would be, not to ſuffer the Ball to more, it be 
be charged with moze than was mentioned in the Writ, but likewiſe aasee 
not to diſcharge them fo2 good and all; fo2 tho' it be true the Pꝛo⸗ r 
ceſs againſt them muſt be fo2 the Sum recovered, pet he ſaid the 1 $i. 183, 
Court might hold the Plaintiff from levyfng moꝛe than was menti⸗ s“ 
oned in his Writ; and the Bail, upon bzinging ſo much into Court, 
might obtain a Rule to ſtay any further Pzoceedings againſt them, 
as is done every Dap in caſe of Render of the Pqzincipal befoze the 
Return of the ſecond Sci fa, tho' in Stritnels of Law they ought 
not to do it after a Capias returned againſt the Pꝛincipal. 


To which Holt, Ch. J. ſaid, The Caſes differed very much, fo2 The Words of 
this Rule was made in Imitation and Purſuance of the Law, and r 
they ought not to make any Conſtrufion contrary to it, and the moala be look- 
Moꝛds of it were, That the Bail ſhould be looked upon as none in edoponas none 
iſta Actione; and to render befoze Return of the ſecond Sci' fa', that is {fa Adio. 


was ſo by the ancient Courſe and P?aftice of the Court. 


But then it was further moved, that this Bail being of Hillary That this Bail | 
Term, could not be looked upon as Bail to the Writ returnable in o tun tem | 
Michaelmas Term, and then the Caſe would be no moꝛe than if one pal ie 
had by Conſent, upon good Conſideration, put in ſpectal Bail in a Writ. 
general Action of Allault and Battery, in which Caſe there would be 

no Pyeetence of a Surpzize on the Bail, and therefo2e they ought to 
anſwer the whole Condemnation, which the Court inclined to; but 
being inkozmed there was never any other Uirit taken out, Clerk the 
Secondary inkozmed the Court, That the filing of Bail without a 
Writ taken out bekoze oz after, was void: Which Holt, Ch. J. and 
Gould, affirmed to be true. But the other Clerks all ſaid, that Rule 
was underſtood thus, viz. That if Ball were filed by Conſent, and no | 
Crit already taken out, no2 taken out within 8 Oays after, the Bail | 
was void, that is to ſay, the Defendant was not thereby obliged to | 
accept of a Declaration ; but if he did accept one, it would be well, 
and this ſcemed a reaſonable Explication ; but at laſt the whole was 
referred to Wy. Clerk to examine. Quere quid inde venit. 


But note, Holt, Ch. J. wiſhed the Attozneys to beware of char- Cautonagunk 


ging extravagant Ac etjams, fo2 otherwiſe an Action of the Cate would 4: ien, and 


lie fo2 holding to exceſtive Bail. | nn 
Caſ. temp. W. 


| Note likewiſe, The ſame Point, in regard to a Recovery above the 3. 257, 273- 
Ac etiam, came in Queſtion afterwards this Term in the Cale of 


Bovey c. Wheeler. | 


And then Holt, Ch. J. ſaid, The above-mentfoned Rule was made 


to retify an crtraozdinary Pzaktice in this Court; which was, D a 
3 an 


nnn 
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Man became bound fo? another in an Action of 10 J. he was thereby 
Bail in all Actions of the ſame Term, by the ſame Plaintiff, againſt 
that Defendant, let the Sum be ever lo great, which was mighty 
inconvenient. ” a 

And this Rule was made in Purſuance of the kald Statute of 13; 
Car. 2. that the Bail might know what they undertook foz, 


. : Domina Regina verſus Tutchin, 
11 N Inkozmation was exhibited againſt him by the Attozney Gene. 


State Trials, p. ral in Eaſter Term laſt, fo; contriving, compoſing and publiſh- 
559.59 700. ing a certain ſeditious Libel, intituted, 'The Obſervator. And pleading 
Upon an in- Not guilty in Trinity Term, a Ve' fa' was iſſued out to the Sheriffs 
formation a. gf London, (the Fai being laid there) returnable die Lunz poſt Tres 
gant oe he Sept” Mich, and the Diſtringas was then awarded on the Roll in the 
Ob/ervater, Common Fon, with the Niſi prius, die Sabb' poſt' Craſt' Animar'; but 
— 2 the Diſtringas th2o' Miſtake was teſted the 24th of October, viz. the 


the Day aker Day after the Return of the Ve' fa, and after Uerdi# fo2 the Queen, 
the Return of Mountague MOVED in Arreſt of Judgment, 


the Ve fe. 
.. 1. That the Ven' and Diſtring' were made returnable at a Day 


r. For that Certain, whereas the Fai ariſing in another County, it ought to 
oe” barg have been at a common Day. | 
beenreturnable | 
Das b Holt, Ch. J. In caſe of Inkozmation, oz other Pꝛoceeding ozigi- 
Vid. Co. El. nally tommenced in this Court, the Pꝛoceſs may be at a Day certain, 
820. tho' into another County; and ſo has been lately ſettled here, in a 
: Dany- . Caſe wherein we took it into Conſideration, and ruled it ſo upon 
7 Ly. 2. Certificate of all the Clerks : But if an Jndit#ment be removed up 
See Skinner hither by Certiorari, and after is carried down to Trial, there the 
Lackes . Proceſs muſt not be returned at a Day certain, but at a Common 
76, 157,172, DAY. PBelides, there is great Reaſon it ſhould be ſo here, koz the 
Se end. Infomation is exhibited on a Day certain, and the Defendant's Ap⸗ 
W.3. 39.548. Pearance to it is ſo too, and he pleads to it at a Day certain, and 
then why ſhould not the P2oceſs be ſo too? The Plea is, die Lunæ 
Craſt' 'Trin', and that fs certain; fo2 Craſt Trin', without moe, is a 
common Day. Indeed in Common Pleas, except it be where they 
pꝛoceed to Bill o2 in Aſſize, they muſt go by common Days. And 
even in this Court, in Allze, we may go by a Day certain; and 
where one is ſued here as p2eſent in Court, all muſt be by a Day 
certain: And ſo of Pꝛoceedings by Bill in any County of England. 
And ſince the Attozney General, by Reaſon of the univerſal Jurisdi⸗ 
Difference be- ſtion of this Court, map file a Bill here fo2 a Crime committed in 
Gally be any County of England, he may make the Pꝛocels returnable at a 
gun in B. R. Dap certain, and he has his Election of the one o2 the other. Re- 
zud brought up liqua Cur acc. And the Difference is between Things oziginally 


eren begun here, and bꝛougbt hither by Certiorari. 


2 | | 2. That 
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2. That tho' the Diſtringas was well awarded on the Roll, on the 2. That (tbo! 
Day of the Return of the Ven, which was the Day foz both Parties ** 2/74<- 
in Court, yet the iſſuing a Diſtringas the Day after, and teſted the warded, yer 
Day after, was without Warrant, as not being accoꝛding to the Weng and 
Award of the Court; fo2 by the Statute of Niſi prius, the Pꝛoceſs of gar” 
Niſi prius is to be awarded in Præſentia Partium, and it ought to bear 


Teſte of the ſame Day, oz elſe it is a Diſcontinuance. 


To this it was anſwered by Serjeant Powys, That this was amend: , Thtici 
able even at Common Law, being a bare Wiſp2iſion of the Clerk, common Lac, 
he having a good Warrant befoze him to guide himſelf by, viz. the being a Mic- 
Award of the Diſtringas on the Roll, by which a Day was given duly 2549" “ 
to the Parties, a Day of Niſi prius. And fo2 Amendments at Com: Vid. ate 264. 
mon Law, befo2e 14 Ed. 3. c. 6. which is the firſt Statute of Amend- 
ment, the Authoztty of 8 Co. 156. b. was urged by him. Tant of 
Entry of a Continuance amended, and ſo of Piſentry of Eſloin by a 
Clerk. 22 Ed. 3. c. 10. a. A Diſcontinuance amended, and that muſt 
have been by Common Law, koz the ſafd Statute of 14 1:4. 3. is 
only fo2 Amendments of aLetter oz Syllable, and the Judges were 
ſo ſcrupulous, that they doubted whether they could amend a Uo2d 
by it. 29 Ed. 3. 32. Habeas Corpus amended, Bro. Amendment, 3 2. 

4 H. 6. 16. b. And the Book ſays, that ſuch Amendments may be 
eſpecially in Caſe of the King. F. Amendment 9, 12. 


It is true, People of late have conceited, that nothing is amend- 
able fn criminal Pꝛoceedings, becauſe, ſay they, they are excepted 
out of the Statute, as if nothing were amendable at Common Law; 
but in many Caſes at Common Law, the King could amend where 
the Sbjet could not; as ff Quare impedit, at the King's Suit, be 
præſentere inſtead of præſentare, it was amendable, tho' in an Ozi⸗ 
ginal. But beſides, this is a Batter within the expꝛels Wozds of the £2* 257: 
Statute of 8 H. 6. c. 12. 1. This is all in the ſame Term, while the expres Words 
Recozd is wholly in the B2eaft of the Court, and is relative to Mat- 982.6: c. 12. 
ter of the lame Term. And J know nothing but is amendable in the 
ſame Term, fo2 8 Co. 156. b. ſaid, That at Common Law the 
Judges may amend their Judgment, as well as any other Part of the 
Reco2d, in the ſame Term. And we are upon a Milpziſion of an Df- 
ficer of the Court, who is to make up his Reco2d, oz iſſue Pꝛoceſs 
acco2ding to the At of the Court, which is right, and which he had 
befoze him, and that in the very Term in which it is committed; and 
we are not endeavouring to amend the Teſte of an Oziginal which 
comes out of another Court, but the Leſte of a Judicial Writ, ac- 
coding to the Award of the Court, and no Statute of Amendment 
is againſt us in this. 
And the Moꝛds of 8 H. 6. are very comp2ehenſive, and would take — 
in all criminal Matters whatſoever, as well as civil, if there had der in 5 U. 6. 
been no Exception in it; otherwiſe the Exception had been vain; there: = at 
foe what is not kozepꝛiſed by the Exception, is within the general , r 
Wozds of the Statute; and the Exception expꝛeſſes only Jndif- 14. Raym. 
222 ED ments 5 565. 
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2 Cro. 502. 


ments and Appeals of Treaſon o2 Felony, and Outlawzies of the ſame: 
And the Statute of 14 Ed. 3. makes no Oiſtinition between criminal 
and civil Cauſes. Jt may be the Statute of 32 H. 8. c. 1. does not 
ertend to any Pleas of the Crown, becauſe it mentions Party any 
Party, which in Decency cannot be applied to the King. 

And he relied very much on 2 Cro. Harris's Caſe, Jnditment fo a 
Nuſance at the Seſſions, and Not guilty pleaded, and the Clerk of 
Aſſize, who ought to have joined Iſſue fo2 the King, omitted it, and 
the Matter being tried and found againſt the Defendant, this was 
moved in Arreſt of Judgment; and yet, after ſeveral Pears the 
Court oꝛdered it to be amended. 2 Cro. 529. Inkozmation fo2 Recu- 
ſancy againſt Baron and Feme fo2 Recuſancy of the Feme, and the 


Entry was, Et pred. the Baron and Feme veniunt & pred. the Feme 


Auo Marranto. 


Poſt 272, 306. 


If this Miſpri - 
ſion be fore - 
priſed by the 
Statute. 


It imports to 

know what is 
amendable in 
Crown-Caſes 


by Common 
Law. 


dicit quod ipſa non eſt inde culpabilis, & de hoc ponit ſe ſuper Patriam. 
And this was likewiſe amended after Uerdi# by the Docket of the 
Officer, it being a manifeſt Miſpziſion of the Clerk; and pet this was 
a clear Dilcontinuance, fo2 there was no Plea, and this Amend: 
ment was in another Term. Cro. Car. 144. Str John Aſhley's Caſe : 
Jn a Quod Warranto, the Defendant diſclaimed ſpecially, that is, 
the Diſclaimer in the Paper-Book was ſo, and the Entry on the Roll 
was of a Oilclaimer general: and a Pear after this was amended, 
as the Court ſaid, at Common Law, being only Milpziſion of the 
Clerk in copying the Paper-Book befoze Him, which was right. 
1 Sid. 244. Apon an Jnditment, the Ve'fa' was direfted Vicecomitibus 
Cantuar' and the Return was only by one, there being in Truth but 
one Sheriff of Canterbury ; and this was ſet right, by making an 
Entry on the Back that there was but one Sheriff, and this was ſaid 
to be an Amendment at Common Law, without the Þelp of any Sta⸗ 
tute; and likewiſe that it might well be by the Statute of 8 H. 6. 
which does not extend to Inkozmations at all, oz if to any, not to 
Inkozmations at Common Law, as this is: So he concluded that 
this was amendable at Common Law, being in the King's Caſe; o: 
it not fo2 that, yet that it might be by Reaſon of Miſpziſion of the 
Clerk in the ſame Term; 02 if neither, that it was within the Pur⸗ 
view of 8 H. 6. c. 12. and not fozep2iſed by the Exception. 


'The Attorney General, ad idem. This is a Caſe of great Concern, 
fo2 if none of the Statutes of Amendments oz Jeokails extend to 
Caſes of the Crown, certainly it-impozteth much to know what is 
amendable in Crown-Caſes by Common Law. The Pꝛeamble of 
32 H. 8. c. 3. takes J2otice of the Jnconvenience of having Judg⸗ 
ment ſtayed upon ſuch nice Exceptions; and he agreed, that Statute 
could not be thought to extend to Crown-Caſes, becauſe of the 
Moꝛds Demandant and Tenant in the Statute ; but from that he 
inferred, that the Crown-Caſes did not ſtand in Meed of it; fo? it 
would ſound very harſh fo2 the Subjects Cauſes to be taken Care of, 


and that the King's Caſe, in Matters of equal Miſchiek, ſhould pals 


unregarded. The Law gives great Pzſvileges and Pꝛerogatives ta 
Suits of the King, which the Subject has not: Demurrer . 
4 en 
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dence ſhall not be in the Caſe of the Queen, without Conſent of her 

Counſel; otherwiſe in Caſe of a Subjeck. Queen after Demurrer 

joined may wave it, and come to iſſue. Vide 5 Co. Befoze Judg: 2 Cr. 437. 

ment in the Queen's Caſe, no Diſcontinuance can vitiate. Hard. 504. Vent. 1,28. 

Diſcontinuance not to be alledg'd befoze Judgment, fo? till then, even 

in Caſe of a Subject, it may be amended at the Pleaſure of rhe Court; 

Secus after Judgment in another Term. 2 Cro. 211. Cant of Fown 

in the Bing's Uirit ſhall be amended, otherwiſe in the Caſe of a Sub- Original a- 

jet. 4 H. 6. 18. F. Am. pl. 22. Oziginal at Common Law amenda- mencable in 

ble in the King's Caſe, but not in Caſe of Subje#. 8 Co. 156. Ween's Cate, 
And this is further manifeſt by every Day's Expericnce ; koz the 

Queen ſhall amend her Inkozmation befoze Iſſue joined, and this ſhe 

may do even in Inkozmations fo2 Perjury, which ts a moſt inkamous 

Crime ; and this by common Right of the Crown at Common Law, 

and moze than a Subjeſt can do in his Ation. And ſuch Amendments 

as we p2els fo2 were always allowed, where it could not turn to the 

Pꝛejudice of the Party; but he agreed, Amendment which would 

alter the Dekence of the Party, oz any Way turn to his P2ejudice, 

oiinht not to be; and this is no ſuch, fo2 the Party had a right 

Day on the Voll, and he did appear and took his Trial at that Day. 

201,6. 18. Capias amendable in the King's Caſe, becauſe no Peſu- Amendment 

dice to the Party, but Exigent is not, becauſe he would be thereby ro eng 

pꝛeſudiced, viz. outlawed ; and this ſtands clear of all Erceptions * 77 

of Prejudice, 


at. 
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Then as to the Exception itſelf : Tho'it may ſeem by the Award on trabfotutely 
the Roll that the Writ ought to bear Teſte the ſame Day, pet there 22 — 
appears no Reaſon to make it abſolutely neceſſary it ſhould be ſo, and — the 
there are no Authozities that the Law does require it. And by the Pay of Re- 
Reaſon of the Thing it ſeems it may be otherwiſe ; fo2 the Ve. fa. is f. e. 
returnable all the 23d, and may be return'd any Time that Day, and 
the Court may fit all that Oay, and peradventure the Cierk has not 
Time enough after the Award to make out a UUrit till the nert Day, 
and if ſo, they ought to Teſte it accozding to the Truth the next 
Day. It is true, there is Reaſon it ſhould be made out and teſted 
in a reaſonable Time after, that the Jury might have Time to ap- 

- pear, and the Party timely Notice to pꝛepare fo2 his Trial; but 
not that it ſhould be abſolutely neceſſary it ſhould be teſted on the 
Return of the Ve. fa. F. N. B. 20. b. Br. Diſcontinuance 59. Upon 
Writ of Erroz bzought, if the Plaintiff does not aſſign Erroz, and 
ſue out a Sci. fa. againſt the Defendant, ad audiend. Errores, of the 
lame Term of which the Reco2d is, all is diſcontinued, not ſaid that 
he muſt do it at the Return of the Writ. 22 Ed. 4. 20. And all that 
is neceſſary at Return of the Writ is, that the ſame Day be given 
to the Jury and Parties, but not that the Pꝛoceſs againſt the Jury 
be teſted of that Day. Vide Br. Diſcont. of Proceſs 53. Hab. Corpora 
Juratorum ſhall have the ſame Day that the Parties have, that is, 
it ſhall be continued to that Day; but not that the Teſte nyiſt be of 
that Day. Now the Jury and Party are continued over to a Day 
certain by the Award on the Roll. | 


And 


_— 
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'Tis neceſſary And J Don't know any Caſe that makes it neceſſary that the Teſte 
n an APP ſhould be of the ſame Day with the Return of the firſt Writ, but that 
Vide Cro. El. Of Yelv. 204. und in Cro. Jac. 203. It is in an Appeal which is upon 
433-572 another Reaſon; fo2 in an Appeal, if there be any mean Time be: 
tween the Return of one P2ocels, and the Teſte of another, as in 
that Caſe there were ſeven Oays, all the Pꝛoceſs is diſcontinued ; but 
that is upon a ſpecialRealon, that of being in Appeal, where the Pꝛo⸗ 
ceedings have always been very ſtrit, and by the Common Law all 
Appeals were to be carried by freſh Purſuit; and ſo it was till the 
Statute of Glouceſter, which gives them a Pear and a Day, within 
No Impar- Which it muſt be bꝛought, and in an Appeal he cannot imparl; and if 
lance in Ap- he does, it is a Diſcontinuance; and this is the only Authozity J can 
_ find: But in Cro. El. 572. where it is taken Notice of that the Pꝛo⸗ 
ceſs boze Teſte the Day after the Return of the Ve' fa,, and the Ex⸗ 
ception is taken to other Matter on the Kecozd; yet this was not 
mentioned as a Fault, oz amended, Beſides, the Courſe of the 
Crown-Offce has gone ſometimes this May, and ſometimes another 

Map, and due Weight ſhall be laid upon the Courſe of a Court. 
If this ought However, if it be amiſs, it ought to be ſet right, and that by the 
to be et 12% Courſe of the Common Law, without the Help of any Statute, fo2 
CommonLaw. it is the Miſpaiſion of the Clerk of the Court, which in Strineſs is 
the At of the Court in the fame Term, and by Conſequence within the 
Power of the Court; and beſides, the Crown without Doubt has the 
Benetit of the Statute of Amendments in many Caſes, and great 
Authozities are ſo; 14 Ed. 3. has no ercluſive Moꝛds in it, and I ſec 
no Reaſon why it ſhould not extend to Crown-Cauſes, fo? there is 
nothing in the Statute that may lead to ſuch a Conſtruſtion: Sta⸗ 
tute of 32 H. 8. Jagree does not extend to it fo2 the Reaſon befozc 
mentioned; but that of 16 & 17 Car. 2. is very general and extenſive, 
without any Thing in it to exclude Crown-Cauſes ; and the general 


+ On * Moꝛds of the Statute of 36 Ed. 3. c. 15. fo2 Entry of Pleas in Latin, 
at genera 


ag and Pleading in Engliſh, extends to Pleas of the Crown, ideo a 

call not bind Pari: And my Lo2d Hale, fo2 whoſe Opinion all Pꝛokeſſozs of the 

or Bar the Law have a great Generation, was of Opinion in my Lo2d Fitz- 

Ring: nent in Walter's Caſe of a Quo Warranto, where the Writ iſſued to Sheriffs, 

2 240 Mar. there being but one, That that Miſtake was amendable by the Sta- 

e. tute of 16 & 17 Car. 2. 2. It is true, it went off after upon ano- 
ther Point, viz. That it appeared the Jury had thzown Dice fo? 
their Aerdift ; but upon ſeveral Motions, Hale abided by his Opinion, 
That it was amendable, 1 Sid. King v. Read, and 8 Co. Blackmore“ 
Caſe thꝛoughout is, That all Caſes where the Moꝛds of the Sta- 
tute are not between Party and Party, that general Mozds will 
reach to Crown ⸗Caules if they be not excepted: And this is not ex⸗ 
cepted by the Statute of 8 H. 6. the Mozds whereof are as compze⸗ 
henſive and erpzeſs as can be fo2 us; That Statute indeed does not 
extend to all Pleas of the Crown, as to Appeals, Indickments of 
Treaſon oꝛ Felony, and P2oceſs thereupon, becauſe they are excepted 
by exp2eſs Moꝛds; but to all other it does. 


11 


In 
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In Dyer 346, 347, an Inkozmation is amended in a ſtronger 1 
Caſe than this: It was in an Jnfozmation Qui tam fo2 Uſury, ended. 


——_— 


and the Party bzought in by Subpcena, and appear'd by Attozney, i Sia 148, 


and pleaden Mot guilty; and this taken fo2 an Exception: And 259. 
yet after Debate, Jud' pro Quer' propter Stat' de Jeof. as the Book 
ſays: And much of the common Courſe of this Court ſeems to be 
upon this G20und and Reaſon, That Pleas of the Crown are 
amendable either by Common Law, oz by the Statute, as the Pꝛac⸗ 
tice of amending Recozws removed by Certiorari by the Roll below. 

But in this Cale, taking it fo2 granted that the Diſtringas ought That tis now 
to bear Teſteon the Return ofthe Ve fa, That do we defire to amend ? (09d only 
Only a Letter oz Syllable, oz rather a Tittle; fo2 the Date cs in Latin Tinte, Sc. 
Figures XXIIII. and to firike out the laſt Stroke is what we deſire, ma 1 — 1 we 
a Thing within the erpzeſs Moꝛds of 14 Ed. 3. in the Caſe of a £20” 
Subject; and the Statute makes no Difference between that and +. 

Caſes of the Crown: And greater Amendments than this have been 

at the Common Law; and that of late Days, 8 Co. 156. ſays, With: 

out Doubt there were Amendinents at Common Law: And we put 

it upon the other Side to ſhew, that there was any Diverſity between 
Crown-Cautes and thoſe of Subjefts, except it were that Crown- 

Cauſes were amended where Subjet's Cauſe could not be: And if 

they don t ſhew any ſuch Authozity, then all the Authozities fo2 Amend: 

ments in Civil Cauſes are a fortiori in criminal Cauſes: And Co. 

(ubi ſupra) ſays, That at Common Law any UGariance in any Part 

of the Becozd from the Dziginal, was amendable; ſo the Judges 

may amend their own Judgment, as alſo any Part of the Recozd in Vide 1 Vent. 
the ſame Term, but Milpziſion of the Clerk in Pꝛoceſs was not e Tem“ 
amendable in another Term: So it was his Opinion, that it could 

be done any Time the ſame Term; but he might go a little further, 

and ſay it might be any Time bekoꝛe Judgment; fo? all the old Books 

are ſo. Now the Reaſon of that Rule ertends to all criminal Cay- 

ſes as well as civil: Tf a Fine be ſet in Court the firſt Day of Term, 

by Common Law it may be mitigated oz diſcharged any Time du⸗ 

ring the Term; Trin. 7 W. 3. the King 2. Walcott: Writ of Etro; 1 ©. 251- 
to reverſe an Attainder of Treaſon, a neceſſary Part of the Judg: Raym. 185. 
ment being omitted, the Reverſal was actually pzonounced and en- 4 Mod. 395. 
tered on the Roll; but after the Court finding that there were Pꝛe⸗ 48 
cedents and Foꝛms of Entries to the contrary, they o2dered the | 
Judgment to be ſtruck out again the lame Term, and to be put in the 

Paper to be argued; and the Pꝛoceſs of the Court, as well as their 
Judgment, is in the B2eaft of the Court all the ſame Term. 


d tecond Inſtance of this Pꝛaſtice is, That all Milpꝛiſions of the Amendment 


of an Indift- 


Clerk of Aſize, o2 Juſtices of Peace, in certifying the Indictment in went you; 
the Caption, may be amended the lame Term it comes in. 1 Saund. 200. in the Cap- 
If Indi#ment be vitious in the Caption, the Court by Common Law den. >< 
may amend it the ſame Term it comes in. 1 Sid. 259. The Kingo. Glo- 

ver. The Coꝛoner was o2dered ta attend, and to amend an Inquiſi⸗ 

tion return'd hither, Cro. Car. 276. Jndifment upon the Statute of 

H. 6. of Forcible Entries; it laid the Jnquiſition to have been neg 

| 4 A r apu 
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Certificate of 
Clerk of A(- 
ſize. 

Vide 1 Jo. 
Stafford's 
Caſe. 


Eſſoins a- 
mended, &c. 


7 E. 4. 15. 


Diflring', Cc. 
amended all 
at Common 
Law. 

See Skinner 
46, Ec. 


apud S. coram A. & B. Juſticiar Pacis in Partibus præd'; and there 
being thꝛee Diviſions in the County, and thee ſeveral Commiſſiong 
fo2 them, Exception was taken that it did not appear fo2 which of 
them A. and B. were Juſtices: And this was held a fatal Exception, 
but ruled, that if the Certificate of the Clerk of Afſize were faulty 
by his Miſpꝛiſion, they would amend it by the Roll below: Juſt. Jones, 
Samſon's Caſe, 1 Roll. Abr. 196. Exxoꝛ to reverſe an Indickment of 
Murder; the Certificate of the Clerk of Aſſize was wong, koz want 


ok a Continuance; and one of the Judges would have it amended at 


Common Law, fo2 the great Miſchiek that would otherwile enſue, but 
Juſt. Joncs was againſt it, except the King did ſpectally deſire it. 


And per Holt, Ch. Juſt. That muſt be by ſpecial Mandate: But there 
two Judges were againſt Juſt. Jones fog its being amended. Pal. 480, 
Amendment ok an Jnditment, accoꝛding to a Pꝛecedent in Edward the 
4th's Time; and that befoze the Statute of Amendments, civil and 
criminal Matters were amended, he quoted 4 Ed. 3. 9. b. 'Entry 
of Eſſoin amended. 5 Ed. 3. 25. Entry of Uoucher to Warranty 
amended. 3 Lev. 420. That the Recozd-of a Judgment is in the 
B2eaſt of the Court all the ſame Term, and all P?ocels till Judg: 
ment. 9 E. 4. 3. Bro. Amend. 46. Default of Pꝛoceſs amendable any 
Time befoze Judgment. 7 H. 6. 27. After Jfſue joined, a Diſtringas, 
and no Award of Tales on the Roll, and there being a Tales on the 
Back of the Writ, it was amended. Fitz. Amend. 3 2. Bro. Diſcon- 
tinuance 15, 13. Fitz. Am. 13, 65. g. 16, 17. 22 Ed. 3. 19. Bro. A- 
mend. 105. The Reco2d was, that ſuch a one, Gentleman; and in 
the Niſi prius Roll, Gentleman was omitted, and it was amended, 
and all by the Common Law. Cro. Car. 563. On the Ve' fa', S. S. 
was return'd, and the Diſtringas was ſo, but the Panel return'd 
was D. S. and that Uariance was moved in Arreſt of Judgment; 
but upon Examination, it was kound to be only a Miſpziſion of 
the Sheriff's Clerk, and therefoze amendable by Common Law, 
without the Aid of the Statute of H. 6. Fitz. Amendment 16, 17. 
Bro. Amend. 27. Creſpaſs to the Damage of 1001. the Recod of 
Niſi prius was 100 s. and Uerdift 1001. and this Miſtake amended 
as a Miſpziſion ok the Clerk; and there the Judge of Nik prius 
had no moze Marrant to try that Iſſue than is in our Caſe, Bro. 


Amend. 26, 29. Fitz. Am. 16, 54, 55. all at Common Law. 2 Ri. 


Why ſhould 
not Amend- 
ments be in 
Informations 
by Common 
Law? 


3. 11. Br. Amend. 87. Things of the ſame Mature with this were 
amended at Common Law, and the Statute makes no Alteration 
againſt us, but where it is exp2eſly fo. Bro. Amend. 22, 59. 
There are not in the Pear-Books many Inſtances of criminal 
Pꝛoceedings, and that is a great Argument that theſe Niceties 
have not crept into the Law in criminal Matters; koz if they had, 
ſomething of them would be found: Then ff there were Amend- 
ments at Common Law, why ſhall there not be ſome in Inkozma⸗ 
tions? There are Multitudes of Amendments of this Nature in 
civil Caſes. 3 Cro. 144. is an Amendment which could be at 
Common Law even in another Term, as is there held; and ure 
it is in the Power of the Court to do Right to the — 1 
o 


— 
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well as to the Subjet; and he quoted my Loꝛd Macclesfield's Caſe: | 

Rule was to reverle an Attainder of Þigh Treaſon about ſirteen Amendment | 

pears befoze upon Crit of Erroz, and no Entry thereof, oz any en Rule 1 

Recod made up, no Continuance oz Alignment ok Erroz; and dun 

pet, to reverſe this Attainder, Leave was given to make up the 
W now: And if this Help was given to a Subje#, Uthy 2. If chis be 

ſhould not the like be in the Queen's Caſe? And there it was ſaid to = the _ 

be a Default in the Officer of the Court, and that was in ſome re: C 

ſpe the Default of the Court; therefoze he was o2dered to do that | 

now, which then he ought to have done; ſo here it is to make your 

Officer do what he ought to have done befozet And the Caſe of the 

Queen againft the Warden of the Fleet, was much ſtronger than 

this; fo2 there a Ve fa upon Iſſue join'd in Chancery, was return d 

hither the 4th of February, and the Reco2d it ſelf did not come in till 

the 7th; and the Dfficer mark'd it to have come in on the very Day, 

on which it came in Truth: And the Court ozdered the Batter of 

Fai to be examined, in oder, that if it ſhould appear that the Recozd 

had come in on the 4th, it ſhould be ſet right; but if appearing not 

to have come in till the 7th, they could not amend it, being a Dif- 

continuance; But upon Writ of Erro? bekoze the Lozds, that Judg⸗ 

ment was reverſed fo2 this Reaſon; Foz that the Clerk might have 

enter'd it as of the 4th, though in Truth it came in after. 


But Holt, Ch. Juſt. lald, Chat Matter was not ſet right in 
the King's Bench to this Day; fo? they look'd upon it to be againſt 
their Duty as Judges, to enter a Recozd againſt Truth. 


Laſtly, The Atto2ney General ſaid, That the making a Urit 
different from the Roll, was only the Miſp2iſion of the Clerk: 
Vide Cro. El. 467. 1 Roll. Abr. 200, that Teſte out of Term, 02 
on Sunday, is the Fault of the Clerk. 


Broderick contra. And firſt, he took a Difference between Suit Difference 
of the Ring in civil P2oſecution of his Right, and a Pꝛoſecution . 
againſt a Subjet koz a Crime; in the firſt Caſe he has greater civil Profecu- 
Favour than a Subject, in the other the ſtrifeſt Micety is to be =. 5 
kept to: And upon this Difference he would diſtinguiſh the Caſes 8 
of Quo Warranto's from the pꝛeſent Caſe, as likewiſe that of Tar⸗ 
den of the Fleet; fo2 they are to be look'd on as P?2oſecutions fo2 
the King's Civil Right. Þe agreed, there were ſome Amend- 
ments at Common Law; but ſain, Jf there were Amendments in 
all the Inſtances put by them, there would be little Ale of the 
Statute of Jeofails, o2 of Amendments: Þe denied that any crimt- - L 
nal Pꝛoceedings were amendable by the Statute of H. 6. 02 16 & 4 amen 
17 Car 2. and no Authozity of any ſuch Amendment is quoted ex- able by sta-. 
cept the Caſe of Dyer 346, 347. And 1 Ro. Rep. 447. takes No- e, Ve. 
tice of the Caſe in Dyer, and ſays, Jt was held not amendable in 
22 El. And 8 Co. in the middle of Blackmore's Caſe, ſays, That 
the Statute did not extend to criminal P2oceedings. 1 Cro. 312. 


that the Statute of Jeofails does not extend to Jleas of the Crown 5 
an 
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A wrong Je- and a wong Venue is fatal in a Quo Warranto, Style 307. In 
wle is fatal. Suit upon the Statute of Inmates, a Diſtringas boze Teſte out of 
Ye fa) d Term, and it was not amended; and a Ve fa de novo was awary. 
"ORR ed, Vid. 3 Keb. 485. the Opinion of Hale ſo much relied on of the 
Informations other Side; but in 1 Vent. 17, 35. Inkozmation fo2 Fozgery at 
not amended. Caimmmon Law, denied to be amended. Hard. 217. Inkozmation 
upon the Statute of Navigation, fo2 Jmpo2ting- certain Spices gf 

the Szowth of Aſia, Africa 02 America, from Holland beyond the 

Seas. Exception taken, That it was not ſaid that Holland was 

Records by not in Aſia, Africa 02 America, and held fatal though after Uerdiz : 
28 e agreed, that Recozds, come hither by Certiorari, if variant 
mended, krom the Koll below, ſhall be amended by it: The Caſe of the 
Writ directed to two Sheriffs when there was but one, was 

amended by having an Indozſement made on the Back of the 

Crit, that there was but one Sheriff in Fat; and it was an 
Amendment by the Common Law, accowing to a Piecedent in 

5 H. 7. where a Urit was direſted Coronatoribus. 1 Keb. goo, 

If a Necefity 901, But it is ſaid, That there is no Neceſſity it ſhould be 
rar #4774 teſted on the Day of the Return of Ve' fa, but that is erpreſly 
teled on the d galnſt the Caſe in Yelverton befoze put: This fs not like the 
Day of Re- Caſe of Walcot, that was an Alteration of the Judgment of the 
. Court, which is not compleat till the laſt Day of Term; no? is it 
| like my Low Macclesficld's Caſe, fo2 doubtleſs the Court may ſup- 
ply loſt Reco2ds, oz put Things in the State they have been in 
befo2e, 02 make their Officer do that which he ought to Have done; 
If Officer but this is ro alter what he has done: Vid. 3 Cro. 572. Ve fa' re: 
my d. bad tlirnable at a Day different from Award of Court, and Trial 
done. thereupon, not amendable: Per Popham, 1 Roll. Abr. 201. Yelv. 
60. Inkozmation on a penal Statute, and the Ve' fa' on the Roll 
awarded, was coram Nobis ubicunque, and that Ve' fa' made out, 


was coram Nobis without mo2e; and Judgment ſtap'd thereupon. 


a 
. 


— 


Arg. That Holt, Ch. Juſt. The Caſe cf the Ularden of the Fleet was a 
. civil Adion, and no criminal Pꝛoſecution; but meerly a civil 
nor amenda. Courſe to entitle the King to an Office forfeited to him. 

3 Mountague having had Time given him to ankwer, argued it 
Yeo Cork. femme: 

70, 76, 157, 


172, ©. ft. This Point as it is of Concern to the Crown, ſo it is of 


253, Sc. High Impoztance to the Subject; fo2 it is to make a Pꝛecedent 
Caf. temp. that will be leading in the like Caſes. Again, Aﬀtons Qui tam, 
#n- 54, 23% which in ſome Reſpes are between Subje# and Subject, have 
5 been always crcepted out of the Statute of Jeofails; ideo a fortiori 
Actions of higher Nature were ſo. | | 
That the 'Tettc of this CUrit is not amendable at Tommon 
| Law; though J agree many Amendments were at Common Law, 
If Error in no Authozity has been quoted that Erro2 in the Teſte of a Ulrit 
rae 4% % was ainendable at Common Law: Coke in his 8th Rep. 156. b. 
amendable, 157. a. [ayS, That Judges may amend their own Judgment in 
the ſame Term, oz any other Part of the Reco2d,; but it * 
4 N 
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not from thence follow, neither does he ſay it, that they may 
amend Faults in TUrits iſſued out of their Reco2d to an Officer in 
Pais, 02 Returns made by him: And the Reaſon why they may 
amend their own Judgments and Continuances, which are the 
only Inſtances given there, is, becauſe they are their own p2oper 
Ats, which, as it is there ſaid by my Lozd Coke, remain in their 
Bzeaſts in the ſame Term; but the Act of another in Purſuance Or the a8 of 
of their Award cannot be ſaid to be their Act, and a Mrit made 1 
out to an Officer cannot be laid to be in the Bzeaſt of the Court: the Award of 
I Entry of the Clerk of the Award of the Court had been different, de Cour. 
there might be ſome Colour to amend the Boll; bur this is not ſo, 
you will take Notice that the TUrit ought to be acco2ding to your 
Award, and that it is nat ſo, is the Fault of the Officer, not of 
Court: And all their Authozities out of the Year-Books are between 
Party and Party, and not like this: Not within the Statute, the Not within 
wWows of 44 Ed. 3. are very large, and yet there is not one Autho- s '4 K. 
tity of Amendment of Crown-Cauſes by that Statute : And Coke 
holds, in his 8th Rep. 57. b. that Statute did not extend to Pleas 
of the Crown; and this he ſays generally, without ſaying that it is 
becauſe they are ercepted, as he ſays, upon the Statute of H. 6. in 
that Caſe; and this Statute of 14 Ed. 3. has no Exception; and 
yet by the Opinion of that Book, the UWo2ds of it do not comp2e- 
hend Pleas of the Crown: And 'what can be the Reaſon that the 
general Mozds of this Statute do not extend to Pleas of the 
Crown, as it has been acquieſced unto ever ſince, but the great 
Indulgence that is given to the Subjeft in triminal Matters: 


Object. The Crown's not being relieved by the Statute, is a if Pleas of 
Sign it did not want it, Hard. 504. 2 Cro. 211. that there can be w. Crown 
no Dilcontinuance in Crown-Cauſes till Judgment, thoſe Caſes Relief as by 
ertend only to what we agree, that Acts of the Court are in their chat Stature. 
Beeaſt befoze Judgment; and ſo is 3 Lev. 430. and Coke's Note, 

That the Statute did not extend to Pleas of the Crown, would 
be impertinent ik that were fo that they did not need it. 

As to the Statute of 8 H. 6. which has an Exception of Ap- 
peals, of Indickments of Treaſon and Felony, and Dutlawzy on 
the ſame; from whence it is ſtrongly urged, that it extends to [ 
our Caſe, becauſe it is not excepted; | 
'J anſwer, iſt, That the Mozds of it are not moze comp2ehen- As to Star. 1 
live than thoſe of 14 Ed. 3. that of H. 6. is all Hiſpziſion of Clerk a nen 
in Writ, the other is all Miſpziſion in Proceſs, ſo they are £0-er- of Clerk in 
tenüve: And the Exception, we ſay, is only ex abundanti cautela Writ, &c. 
of ſome ſcrupulons Law-maker, o2 but mention'd fo2 Jnſtances to 
lhew they meant not it ſhould extend to Pleas of the Crown. 

Hany Eftates-Tafl are not mentioned in the Particulars in- 

ſtanced by the Statute De Donis; and ſa are many Offices not 

vithin the Enumeration of Particulars in the Statute of Ed. 6. 

againſt ſelling of Offices: So fince the Proceedings of all the 

Eime, ever ſince the making of theſe, have gone againſt the No⸗ 

ton of amending of Crown-Cauſes, it will be hard to begin _ | 
4 B [1 


— 


278 Term. S. Mich. 3 Annæ, in B. R. 
That this And this Uartance of the Roll from the Teſte cannot be thought 
MM the Slip of the Clerk. Indeed if the Day certain of which the Uri 
but the Ne. bought to bear Teſte were entered on the Roll, then it might be g 
ſcience of Mliſpziſion of the Clerk not to imitate what was ſet bekoze him; but 
che Ciers, that being not ſo, it was the Melcience of the Clerk, that he did not 
mendable. KNOW, but it would do well to have it teſted at any ſubſequent Time, 
Vid. you 286. and Faults thꝛough Neſctence of the Clerk are not amendable. Ind 
Fe Amendments here would quite alter the Writ, and make it quite 

another Writ, as much as the 24th differs from the 23d, and that 
ſuch Amendment would be like the Alteration made by Juſtice In. 
gram, whereof Mention is made in 2 Ro. 3. 10. a. fo2 which he was 
finen 800 Parks. But per Cur. That Alteration was made ertrajy: 
Dictally and clandeſtinely, and that made the Crime of it. And here: 
250. lied on Gages Caſe in Co. Ent. and in More and Child cerfers Harvey, 
Mich. 11. W. 3. where, on a Sci. fa. upon a Reco2d out of Char- 
cery, Iſſue was join'd, and a Niſi prius was on the very Day of 
the Return of the Uirit. But per Cur. That could not be ſt 
right, becauſe the Trial was afually had befoze the Return of the 
Writ. And he quoted the Opinion of Noy, in Cro. Car. 144. that 


none of the Statutes extended to the King's Caſe. 


2 5 Parker, of the ſame Side. As to Recozds removed hither by Ce. 
N . tiorari the ſame Term they come in, to have them amended, the Truth 
tiorari, where {S (0; fo when a Reco2d is removed hither by Certiorari, by Intend⸗ 
me terms ment of Law the very Becozd is bzought hither ; but if it appear to 
Day. the Court not to be rightly entered, they will do ft, becauſe all the 
Term it is in their Bꝛeaſt: But it is not like Writs iſſuing out 
and coming in the ſame Term, koz there it is otherwiſe; fo2 as to 
Reco2ds coming by Certiorari, the Term is but one Day, and the 
Court are not abſolutely poſſeſs'd of it till that Day be out; but as 
to Writs, the Term has ſeveral Returns and Days in it. 
And here the Fat was, That the Writ was really made out at a 
Day after the 23d, and teſted accozding to the Truth on that Day, 
and to make it teffed againſt this, would be to go againſt the Truth. 
That the And we ſay, That the Writ ought in Law to appear to have 
te be mae been made out in Praſentia Partium; and the Command of the 
out in Præ. Court is not by the Entry on the Roll, but by the Mrit. Je in 
ai , deed it Had been made out at a Day after, and teſted of the Rc 
7 5 turn ok Ven. it would have been intended to have been well, and 
made out of the Time it bears Teſte. 

And he laid, The Difference in Crown-Cauſes was between 
Suit koz the King's Civil Right, which is favoured, and Crim 

nal P2oſecutions, which are ſtricti Juris. | | 
ey 0 And he took another Diverſity, in Point of Amendment of Cris 
bange on which nothing is done, and Writs executed: As if on a Capi 
Writs. nothing be done, but Non elt inventus returned, that may be amet 
ed, when if the Party were taken upon it; ft would be other wilt. 
Teese And fo2 this Diverſity, he relied on the Dpinfon of Pophan, it 
3 Cro. 572. A Ve. fa. was rightly awarded, and made out (thꝛough 


Wiſtake) wꝛong: Per Popham, Jf a Trial had been upon it, it ou 
2 


_ 
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not be amended. Vide 34 H. 6. 2 Br. Am. pl. 10. 3. Juroꝛ returned 
upon a Habeas Corpora different from Ve. fa. and not amended. 

And there is another Diverſity where the thing is really done 
well; as if the Ve. fa. be of one Perſon, and he ts really ſwozn, 
but by another Name, this was amended, Vide 28 H. 6. 3. 
2 Sid. 12. Palm. 490. 1 Ro. Ab. 196. ; 


Serjeant Powys, by Way of Replication. As to Diverſity be- 17 this sup 
tween the King's civil Right and criminal P2oſecution, they quote * the Clerk 
no Place where it is taken; and if the King has that great Fa: «© Oe 
vour in the Pꝛolecution of his civil Right, fo2 that it concerns 4er. 
the Revenues of the Crown, in which the Publick have an Inte⸗ 
reſt, a fortiori it ought to be in Pꝛolecutions fo2 Crimes which is 
koz the Adminiſtration of Juſtice, and in which the Subject, viz. 
the Publick, have the higheſt Concern that they ſhould not go un- 
puniſh d, elpeclally where the Dffender loſes no legal Advantage, 

02 receives any real Pꝛejudice by it. 

2. It is admitted, that all Ads of the Court, even the higheſt 
and moſt tranſcendent, are amendable in the ſame Term; a for- 

tiori then ſhould the Slip of a Clerk in purſuing the TUarrant of 
the Court be ſo too, that likewiſe being a Matter no Gay p2eju- 
dicial to the Offender. 

3. Ik a Urit oziginal, when a Fault is diſcovered therein, ſhall 
be ſent into Chancery, to have this Miſtake of a Clerk there amen- 
ded by that Court; hy ſhall not this Court in like Manner amend 
the Miſtake of their Clerk in a Writ iſſuing out here: 


Then great Endeavours have been uſed to exclude this Caſe Il the a&: of 
out of the Benefit of the two Aas of Parliament, fo2 that the lade an, 
general Motion has been, that thoſe Statutes did not extend to Cafe. 
criminal Cauſes oz Pꝛoceedings: But ſure the Dpinfon of my 8 
Low Vaughan in his Caſe of collateral Warranty is very reaſon- au 32, 
able, That ancient Interpꝛetations ought to be followed; but 
that, on the other Hand, a Thouſand Reſolutions againſt the expreſs Vide 1 Jo. 
Words of an Act of Parliament ought not to prevail. And the Moꝛds “ 44 
of the Statute of H. 6. are very erp2eſlive and general. All, &c. 


And the Exception very particular. 


Attorney General. Sure the Diverſity between civil and crimf- Arg. Per Ar. 
nal Pꝛoſecution of the Crown, as to the Point of legal Favour, 1225 
is very groundleſs; fo2 we all know, that by the Common Law 
a Criminal was not to have a Copy of his Indictment, 02 Coun- 
ſel to plead fo2 him, which is now remedied in Caſe of Treaſon; 
and bekoze, and even now in all Caſes of Felony, the Defendant 
has no other Oppoztunity of defending himſelf but merely upon 
the Fact, Guilty oꝛ Not guilty. . 
It is odd to ſay, that if the Roll on the Award had been wrong, 
it might be amended as the A# of the Court; and that the Slip of 
the Clerk in Purſuance of the Award of the Court which is right, 
ſhall not be amended; that is, that when there is nothing to m_—_— 
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by, it ſhall be amended, and not when there is a Good Foundation 
to amend by. 
It is not true to ſay, that there is no moꝛe Reaſon to bzing Pleas 
of the Crown within the Statute of 8 H. 6. than within that of 
14 Ed. 3. fo? that 14 Ed. 3. has the Mod Party in it, which may 
have been theReaſon why it has not beenconſtrued to extend to Crown. 
| Cauſes; but there is no ſuch Mozd in the Statute of H. 6. and Co. 
| ſeems ſtrongly of this Opinion in Blackmore's Caſe; fo? he ſays ge⸗ 
| nerally, That 14 Ed. 3. does not extend to Crown-Cauſes; but 
| when he talks of that of H. 6. he ſays, That Statute extends not 
to Crown-Cauſes: Why? Becauſe they are excepted. 
1 5 But it is objeted, That we contend againſt the current Opinion 
be again in all Ages, and we agree it was generally taken ſo, tho' no di⸗ 
the current ref Authozity be in the Caſe; and there are not many Authoiities 
Aas, expeeſs, even upon the Statute of Jeofails. 
oi And ſuch general received Opinton upon a Matter never ſolemnly 
adjudged, is of no great Weight; fo2 it was a Common Opinion 
ever ſince the making of the Statute 32. concerning Actions by 
Q. Stat. 29 Aſſignees of a Reverſion, that it did not extend to an Aſſignre of a 
- e=r-2-<- 3- Copyholder. And though there be a Caſe in Yelv. agreeable to 
of Frauds, that Opinion, yet about 12 Pears ago, when it came tho2oughly 
Poſt 281. to be conſidered, it was held, That that Statute did extend to 
Copyholds. Some Dpinions ſudden, and paſting ſub Silentio, 
ought not to be of any great Conſideration. 
J do agree this is a Caſe of great Conſequence ; But what is the 
Conſequence? Chether an Offender ſhould go unpuniſh'd? And ſure 
Criminals are not the Favourites of the Law. There is indeed Fa- 
vour where Life is in Queſtion, but none in caſe of inferio2 Offences ? 
And it is moze fo2 the Þonour of Juſtice and Law that Criminals 
ſhould be puniſhed, than eſcape upon ſuch Miceties: But however, all 
this muſt ſtand upon the Law, and every Body is to have Juſtice. 
27 As to 2 Cro. 211. where it is obiter ſaid, That the Statute of 
ef Law. Jeokails ſhall not ertend to the Crown except it be expꝛelly named, 
that is, directly againſt a known and true Rule of Law, upon Con- 
ſtrution that general Mozds of an Act of Parliament fo2 Further- 
ance of Juſtice, ob Suppzeſſing of Wrong, ſhall bind the King. 
And in the Caſe in Style 304. Suit upon the Statute of Jn- 
mates, and a Diſtringas teſted on Sunday, and the Queſtion, TWhe- 
ther it was amendable by 18 El. o2 21 Jac. 1? And held not; but 
no Mention was made of 8 H. 6. And Yelv. 60. was an Inkozma⸗ 
tion upon a penal Statute, and the Rule was of a ſudden, Let 
Judgment ſtay; but that is not to be underſtood as a final Deter- 
mination; and beſides that is excepted by the ſubſequent Statutes. 
If this be And to ſay that this is no Pilpꝛiſion, but F oꝛgetkulneſs, which is 
e ee oF Nelcience, Quia omnis Scientia eſt Reminiſcentia, ideo omnis Ignoran- 
tia eſt Oblivio: We ſay, That all Defeit though ant of due Care 
o2 Diligence is a Miſpꝛiſion, and ſo is 8 Co. 160. b. It a Clerk fm- 
bezils the Kecozd voluntarily, oz ſuffers to be defaced by Accidents, 
thzough Want of Care, it is a Miſp2iſion. And the Amendment in 
Sid. by Suggeſtion on the Roll of a Fact otherwiſe out of their Mo⸗ 


tice, 
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tice, is much mo2e than we deſire here: And a Quo Warranto is not ante 
a civil P2oſecution fo2 Ouſter of the Franchiſe; fo2 ſuppoſe the De- 

fendant diſclaim in the Franchiſe, yet he muſt further anſwer the 
Aſurpation; and if it be found againſt him, he ſhall be fined, 


Holt, Ch. Juſt. The Caſe of Sherrot and Talbot does not come up c. J as © a 
to this Caſe; That was an Amendment fo2 the Subjeſt and in a civil 2 ,a 
Caſe. And ſure if in a Quo Warranto a Subject makes a limited — 
Diſclaimer, and the Clerk enters it a general One, this ought to be 
amended: And on the other Side, if an Oziginal Jndiftment be right, 
and the Clerk enters it wꝛong on the Plea-Roll, it ſhall be amended; 

And Harris's Caſe is a very ſhzewd Caſe; fn capital Watters there 

never is a compleat Jſſue join'd, but de hoc Ponit ſe ſuper Patriam, 

but in other criminal Caſes it is otherwiſe; and the Caſe of Sir 

John Curſon, is a ſtrong Caſe too: Indeed, this is a Caſe of great Q. If Tuſton. 
Conſequence; and it has been the general receiv'd Opinion, that the 8 4 _ i & 
Statutes of Jeofails, oꝛ Amendments, did not extend to Pleas of the Concgunee. 
Crown, and great Regard is to be had to that; and it is true, at 

the Judgment of the Caſe in Style 304. no Mention was made of the 

Statute of H. 6. and that is rather an Argument it was clearly con- 

ceived it would not help them, than that it was not thought ok; fo? 

there were very learned Men then at the Bar: And the Reaſon of the Ante 280. 
late Judgment in Caſe of Action bzought by Aſſignee of a Copyholder, co At 
was founded upon the Rule taken in 3 Co.--- That general Wozds Copytotcer. 
of Act of Parliament ſhall extend to Copyhold Eſtate, where it is fo? 

the Benefit of the Tenant, and not to the P2ejudice of the Lozd. 


The Court having taken Time to conſider till the laſt Day of this 
Term, now the Attozney General pꝛeſling fo2 their Reſolution, they 
argued ſeriatim thus: After they all declared they could wiſh fo? 
longer Time, not that they were unſettled in their Opinions, but 
to digeſt and methodize their Reaſons to greater Satisfafton. 


Gould, Juſt. J hold it amendable at Common Law; fo? otherwiſe, Arg. z--Gu 
what mean all the Amendments in Indicments and Jnfozmations ad hari: 
quoted by Mꝛ. Attoꝛney? Foz the Purpoſe, that of 2 Bulſt. 35. and by che Com- 
the Caſe there quoted by one of the Judges: Two were indfied mon Law. 
fo2 Felony, and found guilty : The Judge that tried them, found 
the Indiäment was in the ſingular Number, and therekoze ſtayd 
Judgment; and after upon Conſideration, by the Opinion of the 
ten Judges, it was amended, and the Pen hanged; and, J lap, 
that muſt have been by the Common Law; Vid. Raymond 440. And 
] take it, that Faults that do not alter the Iſſue o2 Trial, may be 
amended; and he relled on Sir John Curſon's Cafe in 2 Cro. and 
_ Godfrey's Caſe in Sid. and Sherrot and Talbot's Caſe: And indeed, 
if it were not fo2 Bradley and Banke's Caſe, J ſhould think it well 
enough, and a good Continuance; koz the 23d all Day the De⸗ 
fendant may be in Court, and the very firſt Minute of the 24th 
here is Pyoceſs iſſues out; and the Caſe of Bradley er/#s Bankes, 


as it is in Cro. Jac. does not at all contradit this Opinion. 
4 C Powys 
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Powys accord, Powys accord. 1. This is an Jnfozmation perfeftly at Common 
againſt rhe Law, and not upon any Penal Statute : It has obtained, That the 
tion. Statute of Jcofails extends not to any Crown-Cales, becauſe they 
have an Exception of all Jndi#ments and Inkozmations upon Penal 
Statutes; and it is a common Notion, That no Crown Watters ſhall 

be amended by any Statute of Amendments; but it ſeems very odd 

Purview of to make ſuch Interpzetation upon the Statute of H. 6. fo2 the Pur- 
expicſs, Oc. View of that Statute is as expzeſs and general as can be; and the 
Exception but particular; therefoze to extend it to Things of infe- 

riour Nature, is very wonderful to me: Jn the Lo2d Bridgwater's 

Caſe, my Lo2d Hale thought the Statute of 8 H. 6. was not to be ſo 

_ reſtrained; but the Exception was an excellent Rey to open the Mean⸗ 

ing of it, that is, to amend whatever comes within the Generality of 

the Purview, and is not excepted by it: And he was of Opinion, 

That Crown-Cauſes did want, and in many Caſes ought, to have the 

2 con- Help of the Statute of Amendments and feofails; but the reſt did 
Land Gi, incline againſt him: And my Lozd Coke ſaying, That 8 H. 6. extends 
Saying. not to Inkoꝛmations in Crown-Caules, becauſe they are excepted, and 
we finding upon Peruſal ofthe Statute that they are notercepted,make 

the Reaſon run quite another Map; and J believe ſuch Opinions as 

are againſt me, have been conceived upon the Credit of that Saying 

of Coke, without any further Examination; and though the King be 

not named within the Purview, yet his being named within the Ex: 

ception, ſhews the Law-makers underſtood that without the Excep⸗ 

tion it would extend even to all Crown-Cauſes; however, in regard 

to the Opinions againſt me upon the Statute, J do not go upon the 
Statute, but hold it amendable at Common Law. And much J think 

may be ſaid upon the Reaſon of the Thing, that it is very well as it 

is; the Return is on the 23d, and ſo is the Award, and the TUrit 

iſſues on the 24th; ſo that there is no Interval of Time oz Chaſm 

If here there between the one and the other, but the Minute the one leaves it, the 
be any Tie Other takes it up: The Wozds of the Award are, Præceptum eſt quod 
Se. * Diſtringat'; and that regards Futurity, and cannot be on the 2zd, be: 
cauſe that would be to diſtrain them bekoze any Default in them; fo? 

they have all the 23d to appear, and the next Pay without Interrup⸗ 

tion continues the Pꝛoceſs. As to the Caſe of Bradley verſus Banks, 

as it is in 2 Cro. it does not contradic this Opinion, but ſeems rather 

to favour it; fo2 there Notice is only taken of the Gap between the 

Teſte of a Capias and the Return of the Oziginal in Appeal, which) 

was ſeven 02 eight Days: And though Yelv. ſays further, That the 

Exigent boze Teſte the Day after the Return of the Capias, which 

was ill; yet Cro. taking Motice only of the great Diſtance of Time 

between the Return of the Oziginal and the Teſte of the Capias, ſeems 

as if he had conceived that the Court had grounded their Dpinton 

upon that : But that this is amendable at Common Law, and ſute 

That B09 there are much bolder Amendments even in capital Watters; and we 
greater A. ACE to conſider that this is but the ilpꝛiſion of the Clerk in Proceſs, 
mendments AND that in an Dffence of an inkerlour Nature; and if there have 
= aa been greater Amendments in Capitals, IJ think this may be well 


Information. AMENDED 2 Vid. 1 Sid. 243, 66. 1 Keb. 191, 215. foz Common Law 
2 Amendments 


2 
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Amendments in Inkozmation fo2 Perjury, the Ve'fa' was J. S. with- 
out Addition, and by Conſequence muſt be J. S. Sentoz, and Diſtrin- 
gas J. S. Junfoz, quite another Perſon, and amended, 2 Bul. 3 5. Pal. 
480. that this is Milpꝛiſion of Clerk, 1 Roll. Abr. 201. Cro. El. 572. 
So this being an Inkozmation at Common Law, and there being A⸗ 
mendments at Common Law, and this being Piſpziſion of the Clerk, 
the Award ok Court being right, J hold it ought to be amended. 


"WS 


Powell contra. This is a Caſe of great Conſequence t And the P-we!! comers; 
firſt Queſtion is, Whether this be a Fault at all? e 
2. Ik it be, whether it be amendable at Common Law, oꝛ by the T 
two Statutes of Amendments of 14 Ed. 3. 02 8 H. 6. fo2 the other 

Statutes are of Jeofails, and not of Amendments? 


This is a Diſcontinuance at Common Law; koz all Pꝛoceſſes That it is | 
muſt be continued from the very Time of the Award of the Court, br n. 
and the Authozity of the Caſe of Bradley and Banks, and Reaſon of mon Law as 
it is ſo; and the Reaſon is, becauſe it is a Diſcontinuance, and not io Proce6 to 
becauſe it is an Appeal, in which there muſt be freſh Purſuit, as the . 
Judges ſaid; but it muſt be becauſe it is a Diſcontinuance, in all Ca- 
ſes at Common Law; a fortiori it will be ſo in Appeal in which freſh 
Purſuit is required, and the Saytng of the Judges is ſo to be under⸗ 
ſtood; it is true, the Roll is rightly continued, but the P2oceſs to 
the Jury is diſcontinued; 21 Ed. 4. 20. Defendant at the Day was 
eſſoin'd to Quinden. Paſch. there muſt be an idem Dies to the other; 
but that could-not be given to the Jury, but they muſt be continued 
by Hab' Corp', and that on the very Return of the Ve' fa; and this 
Caſe is not right in Bro. It is true, ſince the Statute of ſeofails, 
theſe Things have not been kept up to; but at Common Law there There mutt 


muſt be a Chain of P2oceſs againſt the Jury, as well as in caſe 17 | 


of other Continuances: And to ſay, that the 24th is a Continuance 
of the 23d, is what J cannot fo2 my Life compzehend, no moze 
than the 26th can be of the 23D. 

Then if it can be amended by 8 H. 6. the Wlo2ds whereof are very 
general, and the Exception of few Particulars of the higheſt Nature, 
and upon full Conſideration, J think it cannot; fo2 J cannot imagine 
that all the Judges and Sages of the Law eder ſince, would rather 
in Caſes of this Kind rely upon the Common Law, than upon this 
Statute, ercept they had taken it clearly that the Statute did not 
reach to it; and the Reaſon of that ſeems to be from the Statute of 
14 Ed. 3. the Moꝛds whereof are general, but mention the Uo2D . £4. ;. 
Party, which was a good Reaſon to erclude the King: And of that 
Opinion is Coke in Blackamore's Caſc, viz. That the Statute ex⸗ 
tends not to Pleas of the Crown: It is true, the Statute of Ed. 3. 
extended only to P2oceſs out of the Roll; that is, Crits that if- 
ſue out of the Recozd, and not to Pꝛoceedings in the Roll it ſelf; 
and fo2 that 8 H. 6. was made to enlarge the Remedy of 14 Ed. 3. 8 H. 6. 
to P2oceſs in the Plea-Roll, &c. Which Statute in my Opinton be- 
ing made in Inlargement of 14 Ed. 3. but not as to the Parties that 


ſhall feceive the Remedy, but to what Patters moze that * 


| 
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| 
| 
| 
| 


— 
— 


284 Term. S. Mich. 3 Anne, inB.R 


ſhall extend: And the UWo2ds [Challenge of Party] in 14 Ed. "A 
ſhall explain 8 H. 6. and it is no new Thing fo2 one Law to be con: 
ſtrued in Purſuance and Imitation ofa koꝛmer Law: And thus J hold 
the Exception of 8 H. 6. ig ex abundanti cautela ; and that without, 
If Statute of no Plea of the Crown had been within that Statute and that Rea- 
Legale ſon which reach the Statute of Jeofails, which have, J own, nothing 
this Matter. to do with this Matter; the firſt of them is that of 32 H. 8. The 
1 4 7 4. TUo2ds are, between Party and Party; and ſoon after they would 
5, and 209. not extend it to Pꝛoceedings between Demandant and Uouchee, be: 
cauſe the AGouchee is not an oziginal Party: The Exception of the 
ſubſequent Statute does not extend to Inkozmations at Common 
Law: And my Lozd Hale in my Lozd Bridgwater's Caſe held, That 
ſuch Inkozmations were within the Purview; but J never knew 
any pꝛincipal Judgment of that Kind; and I rather think that the 
firſt Statute of Jeofails extending only to Party and Party, ſhall 
interp2et all the reſt to be ſo too: And lo it was upon the Statute 
relating to Leaſes by Biſhops, and Eccleſiaſtical Perſons; fo? 
they are a Chain of Law relating to the lame Matter. 
3 is a This is a Fault in the Teſte of a Writ; the Teſte of an Oziginal 
a Jodie is ſo material, that it is not amendable, and that was Gage's Caſe: 
Writ, Sc. And lately in a Caſe in the Þouſe of Lo2ds, between the Lozds Pem- 
broke and Jerſey, the ſame was held by all the Judges; but this is the 
Teſte of a Judicial Writ. Jt has been doubted in Cro. El. 8 20. whe: 
ther the Teſte of a Ve' fa' o2 Diſtringas were amendable, and a Dif- 
ference taken by the Court between a Teſte and Return of thoſe 
Uirits; fo2 there being no Day named in the Award of the Court 
fo2 the Teſte, and there being always a Day certain fo2 the Return, 
That te the Ulariance of the Teſte was held the Neſcience of the Clerk, and 


Writ is good, 


der ner ene therefoze not amendable: But notwithſtanding, ſince, they have 


Purpoſe, and AMENDED Teſtes as out of Term, after the Return, oz on Sundays; 


1 but this Writ here is good in itſelf, though not to this Purpoſe: 
Vie ane And pet I think if it were in a civil Cauſe, it ſhould be amended by 
263. the Award on the Roll, eſpecially the Clerk having declared to us 
* 286, upon Examination, that it was the TUrit he intended in Purſuance 
wo of the Roll: And there be Authozities to amend the Writ even when 
it is a good TUrit, but not to the Purpoſe, to adapt it to the Mat⸗ 
ter, Yelv. 64. So though this be not in itſelf a naughty Trit, yet if 
upon Examination of the Clerk it appear'd thzough Miſtake in him 
not to be ad idem, we would amend it by 8 H. 6. in a civil Batter. 


When the But whether this be amendable at Common Law? There were 


Plea-Roll is 


a Record, Amendments at Common Law: Ik it be called an Amendment, that 


the Court could alter their Judgments the ſame Term, though the 
13.£C02D ok it were made up; but there though it be enter'd on the 
pac of Roll, yet the Roll in the lame Term is not the Recozd, but it re- 
tue Roll, and Mains in the Bꝛeaſt of the Judges: But in another Term the Plea- 
Proceſs out of Roll is the Recoꝛd; and my Loꝛd Coke ſays, that Miſtake of Clerk 
the Rol. in P2oceſs ſhall not be amended in another Term: But J think that 
muſt be underſtood of Pꝛoceſs in the Roll, and not of Pꝛoceſs iſſuing 
out of the Roll: As the Caſe of 29 H. 6. Award was with a Diſtrin- 


gas, and an Octo Tales, and the Entry of a Diſtringas generally; * 
— a 


as. 


Term. S. Mich. 3 Anne, in B. R. 2.85 
all this being fn the ſame Term, the Court ſaid, This is a Piſtake 
of the Clerks; fo2 we remember'd that we have awarded a Diſtrin⸗ 
gas with an Octo Tales, and oꝛdered an Amendment; but the Making 
out a P2ocels out of the Roll is otherwiſe, foꝛ it never was otherwiſe [| 
in the Beaſt of the Court, than that they awarded it; and the 6 | 
Clerk's w2ong purſuing their Award in making out a Writ with Clerks An 
an ill Teſte, though in the ſame Term, is not amendable; noꝛ do MES mn | 
J find any Cale at Common Law where the Amendments were of or not. 
Miſtakes of Clerks in Jſſuing of P2zoceſs, but their Miſtakes in 5 Med. 398. 
Cntring the Acts of the Court, oz of the Court in Entering Con⸗ 
tinuances may be amended the ſame Term, oz at any Time after ; 3 Lev. 439. 
and ſo fs the Caſe of Chambers and More now in Levinz. 

And as to Amendments of criminal Patters at Common Law, 
] cannot agree with many vf them, as Harris's Caſe fo2 one; ſo ot the 
Caſe in Palmer, Plomb's Caſe, where they ſupplied ad Com' meum in 
an Dutlawzy, fo2 we every Day reverſe Dutlawzies fo2 that Fault; 
and the Caſe cited by Yelv. in Bulſtrode is ſo ſhoꝛtly put, that it does 
not appear in what the ſingular Number was put fo2 the Plural; 
but if it were in a material Part of the Indictment, it were hard to 
amend it: And as to the Caſe of Sir John Curſon, it may be well; 
fo2 the Iſſue there was well enter'd in a Docket, but ill on the Plea- 
Roll, and no moze than a Miſtake of Entring the Plea-Roll acco2d- 
ing to the Docket, which did warrant a right Jſſue : And as to the 
Caſe of the King o. Reed, as it is in Keble, the Court were of diffe⸗ 
rent Opinions about it: Ve' fa was againſt 24, whereof J. S. was one, 
and a Diſtringas of J. S. Junioꝛ, and the Cauſe tried by 12, of which 
J. S. was not one: And Kelynge ſaid, Jt was amendable : Another | 
would have it only an Erplication of the Ven'; and another held it 
amendable by the Stutute of Jeofails, becauſe not within the Ex- If what is | 
ception; but J don't find any Judgment that it was amended; but ca in 
at laſt ft was looked upon to be no Diſcontinuance: And he agreed, common 
whatever was amendable in civil Cates at Common Law, would be Tv, will b 
ſo in criminal Matter, but that this would not be amended in civil n e. 
Caſes at Common Law; ideo not here. | 


„ 


- — „— p * 
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Holt ace'. It is not amendable: 1. This is an Omiſſion in a pc. J. 'Tic 
Point material, viz. in the Teſte, which by Law ſhould have been 1 
the 23d, and not the 24th, fo2 the 23d is the Dap the Defendant 
has in Court upon the Ve' fa; and therefoze the TUrit giving kur⸗ 


ther Day, ſhould have iſſued on that Day. 


Object. There is no Interval between the 24th and 23d. 

Anſw. Tf one is to appear on the 23D, and does appear, and re- 1: ks Ft 
teives no Direction that Day from the Court when he ſhould come pad abe Par. 

again, upon the Erpiratfon of the 23d he is out of Court; Shall 9“ Back, 
you then give him a Day behind his Back? Here indeed he has a &. 
Day on the Roll, but the Writ againſt the Jury iſſues at a Day 
after, when the Party and they are out of Court; fo it is a Writ 
awarded behind the Party's Back, and without Warrant of the 
Court; ko; the Warrant of the in is Die Lunæ poſt Tres M 3 
N ' 4 an 


y 
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Vide 1 Cro. 
278, 375 · 
1 Jo. 302. 
"Tis another 
Writ than 
what the 


The Statnte 
meant to a- 
mend bad, 
and not to 
alter 

—c< 
Ante 263, 
284. 

Poſt 310. 


This Diſcon- 
tinuance 1s 
help'd by 
the Statute. 


Teſtes of Writs 
when amend- 
able. 

See Carth. 76, 
172, 367, 
506, 520. 
Teſtes, how to 
be made. 


Where one 

muſt be teſted 
en the Return 
of the other. 


Neſcience in 
the Clerk, 
not helped. 


Ante 278. 


See Skinner 


46, 253» 
254, 591 
Carth. 70, 
76, 172, 
652, Sc. 


and then a Pꝛecept is awarded to the Sheriff to diſtrain, and this 
Pꝛecept iſſues on the next Dap; and is this warranted by the Roll? 
No ſure; therefoze being another Writ than what the Court hag 
awarded, it is no Authozity to diſtrain the Jury, and then they had 
none to try the Cauſe; fo2 here is a material Uariance between the 
Crit awarded, and that by which the Jury were diftrained; the one 
is the 23d, the other on the 24th, and the Day of the Writ is al. 
ways the Day of its Teſte in Judgment of Law; and he quoted the 
Cale of Owen v. Baily, 17 Car. 2. One recovered Damages in Tro: 
ver, the Defendant after ſold his Goods bona tide; the Plaintiff 
takes out a Fi fa teſted the firſt Day of Trinity Term, which was be: 
fore the Sale, but taken out after; and held, that the Goods in the 
Þands of Gendee were bound by it; And by this Amendment, we 
would make this quite another Writ; fo2 a Writ iſſuing the 24th, 
cannot be the Mrit awarded the 23d, Suppoſe this were now imme: 
diately after the Statute of H. 6. and befoze any Statute of Jeofails, 
Why ſhould this be amended (Jt is a good TUrit in it ſelf, and the 
Meaning of that Statute was to amend bad Mrits, and not to alter 
a good Urit, ſo as to adapt it to a particular Purpoſe: Now to 
make this a good Trial, you would have us alter this Writ that is 
very good in its ſelf, and even contrary to Truth make it a Urit 
of the 23d of October, ſo ta alter the very Mature and Subſtance of 
it: Now this being a Diſcontinuance of P2oceſs in a civil Caſe was 
help'd by the Statute of 23 H. 8. and ſince it is not material whether 
it be amended o2 not, becauſe the Fault is cured by that Statute, 
there is no ſuch Amendment as this between the Time of 8 H. 6. and 
32 H. 8. It is true, Teſte of Writs have been amended, but when? 
Then it was on Sunday, out of Term, oz after the Return, which 
is (impoſſible to be, and therefoze a plain Miſtake of the Clerk; and 
upon the ſame Reaſon is the Caſe in Yelv. 64. fo2 there the Diſtringas 
boze Teſte the lame Day with the Ve' fa'; ſo that the Teſte was direily 
repugnant to the Purpozt of the Mrit it ſelf, which was to diſtrain 
the Jury ſummoned on the Ve' fa', when in Truth no Jury could 
be ſummoned: J always have taken it, that if upon Return of one 
Wilrit another be awarded, that that other ſhould bear Teſte of the 
Return of the firſt Writ ; And the Caſe of Bradley and Banks is very 
ſtrong in that Point, and the common P!2atice of the Common Pleas 
is ſo, though it be not ſo much obſerved here in Trits of Inquiry 
of Damages; the one P2oceſs there is always teſted on the Day of 
the Return of the laſf, whether it be Capias in Outlawzp, oz Diſtrels 
infinite; the one muſt he teſted on the Return of the other, oz elſe all 
is diſcontinued: Ay, but this is a Miſtake of the Clerk; but we are 
to judge, whether it be not a Miſtake in Point of Skill? Tho can tell? 

Every Clerk does not know; and ſoine p2etend it need not be teſted 
on the Day of the Award; Why then ſhall we look upon this to be 
a Fault in Point of Computation, rather than that he thought it good? 
And if it be Meſcience in the Clerk, it is not help'd even by the Sta- 
tute of H. 6. though a civil Caſe, befoze the Statute of Jcotails: 
And he held a new Ve' muſt go, fo2a new Diſtringas would not do; fo: 
the firſt Ve' fa" is executed; and the Jury have now tried the Dean, 

* an 


— 
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and that appears on Recoꝛd here, and the now Ve. fa. is ipſo Facto 
diſcharged, only an Entry to be made on the Roll, quia apparet 
Cur. that the Diſtringas did not iſſue till the 24th. Ideo conlidera- 
tum eſt quod caſſetur, and Ve. fa. de novo awarded, 

Note; Powys recanted inſtanter, and Gould hæſitabat. 


The Pariſh of St. Clements verſes that of St. Andrew. 1 Salk, 696, 


2 Appeal by ene Pariſh from an Ozder of Juſtices fo2 the order for re- 
Removal of a pooz Perſon from the other Parfſh to them, moving a 

at the Beginning of the Sefſions the Oꝛder was confirm d; and og en 

after the ſame Seſſions, another Ozder was made fo2 the Rever- the Sefions 


ſal of the oziginal D2der. 5 
And a Certiorari being now bꝛought, the Oꝛder of Confirma- Aue 97, 88, 
tion, and alſo the D2der of Reverſal, were both returned. 163. 


ca W | Ld. Raym. 
E Bah LL A nds nar n Sera. 6, 
1263, 1168. 


Et per Cur. 1. The Judgment of the Juſtices is in their Bzeaſt, Ante 269. 
and alterable by them all the ſame Sefſions. 2 Salk. 496, 
>. Ik they make a ſubſequent O2der dire#ly contrary to a fozmer s.“ 

of the ſame Seflions in the ſame Cauſe, the ſubſequent one is an ab- 

ſolute Reneal of the kozmer, being inconſiſtent with it, tho' there be 

no expꝛeſs Moꝛds of Repeal in the ſecond Oꝛder: As ik at the Old Baily, 1 Cro. 341. 
&c. one indiſted of Felony will not plead, and Judgment ok Peine - 390. 
fort & dure be given againſt him, and he is carried away, and the 1 vos 
next Dap he alters his Mind, he ſhall be admitted to plead; and | 

if he be convicted, he ſhall have Judgment to be hanged, which is 

a Superſedeas 02 [etting aſide of the firſt Judgment. 


And Powell ſaid, If there be two Acts of Parliament diretly 
contrary one to another the lame Seſſions, the laſt ſhould only be 
taken fo2 Law. 

But Holt, Ch. J. If they both ſhould generally refer to the 2-4. That 
lame Seſſions, J don't know which to take. fo2 Law. | a v. is moſt 
Ind he quoted a Caſe of the Town of Colcheſter here ſome Pears Some ® 
ago eraitly like this, and fo2 that the ſecond Ozder did not erpoeſly Lav. 

repeal the firſt Oꝛder, and that the Juſtices did return them both * M4 7 
as Ozders; the ſecond Oꝛder was quaſh'd, and the firſt ſet up. e 
And the Chief Juſtice put a Caſe that was in Chancery a Day 02 

two befoze, which was this: An Appeal from a Decree of the 

Baſter of the Rolls, and the Queſtion was, Whether new Evi- 

dence that had ariſen between the ſaid Hearing and Decree and 

the Appeal, ſhould be received? And it was held by the Lozd Upon ap- _ 
keeper, Juſtice Powell, and the Chief Juſtice, That all the Mat. pe 7 — 
ter at the Rolls had fallen to the G20unv upon the Appeal, and it 
was now the ſame Thing as ik nothing had ever been done in it, 

and by Conſequence the new Evidence ought to be admitted; but 

at laſt the Hatter here by Conſent was referred to the Thee 


Judges, 02 any Two of them, to arbitrate. 
| Booth 
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W #4 
See the Caſe 


of Dilln and JUdgment, with an Agreement to ſtay Execution fo2 3 Months, 
Brown, within which Time the Dekendant obtained an Injunitfon in 
If « Coe Chancery againſt the JIlatntiff, ſo that he could not take out Exe. 
Executio be Clition till after a Pear, and then he took out an Elegit without a 
for a Year, Sci. fa. and had it executed; and the Doubt was, If the Exetu⸗ 
may be with tion were not irregular. Q. N. Luiw. 184. 

in the next 

3 Serjeant Powys and Cowper: That it was not. Ik the Ceſſet Exe. 
Vide 1 Salk. cutio were f02 a Pear after the Judgment, yet the Plaintiff within the 


v Salk. 322. Booth ver {us Booth. 


an "a: Pear might take Execution without a Sci. fa. Quod fuit conceſ. 
189. ſem. So if the Defendant being Tirlt of Erroz, and hangs up the 


Po 292, JIlaintiff fo; a Pear, and then is nonſuft, he may take out an Ere: 


2 3 cution without a Sci. fa. So here, if bekoze the Cime of the Agree: 
Caſ. temp. ment be out the Oefendant ties us up by his own Ad, fo as we dare 
W. z. 377. not take out Execution within the Time, Shall he take Advantage 

3 Wa 36. ok his own Wrong, by putting us in a wozſe Condition? 
1 Barnes 132. 2 Barnes 165, 166, 172. Stra. 100, 301. | 


But che Court But per Cur. This Pꝛactice is againſt a manifeſt Rule of Law, 
wore take to take out Execution after the Pear without a Sci. fa. and we can: 
Cbancem In- not take J2otice of your Chancery Jnjunftions. Beſides, it had been 
Wa ame , 10 Bꝛeach of ſuch Injunttion to take out a Writ of Erecution within 
% the Time, which might have ſaved the Trouble of a Sci. fa. after the 
Year, by entring the Continuance down by a Vic' non miſit Breve; 
but that we cannot ſuffer to be done now, a Writ not being taken 
out in due Time; and if we ſhould let this Judgment ſfand, it would 
be an erroneous one, and therekoze reverſible by Krit of Erroz; 


therekoze let a Superſedeas go, Quia improvide eman'. 


Note; That there never is a Ceſſet Executio entered on the Roll, 


8. C. Id. Domina Regina veſus Collingwood. 


Raym. 1116. 


Inditment T was an Jnditment, and conceived thus: Jurat', &c. præſentant 
© ics Quod T. C. nuper, &c. exiſtens Perſona malæ Diſpoſitionis ac non 
to take away intendens Victum ſuum per Labores honeſtos quærere, ſed machinans 
3 & .intendens Servientes & Apprenticios honeſtorum Civium & Inhabi- 
8 oa. tant' Civ London in Moribus & Statu ſuis prægravare & deſtruere, ipſe 
182, and Præd' T. C. viceſimo Die Martii, Anno, &c. And diverſis aliis Diebus 
2 * 359. tunc antea, apud London viz. in Paroch' S. B. in Warda de D. London. 
W. z. . præd' quendam C. S. Servientem & Apprenticium cujuſdam R. T. de 
London, Wharehouſe-kceper, illicite, injuſte, & nequiter movit, ſeduxit, 
& allexit, ſexcent' ſeptuagint' duas Virgatas Panni Lanei, vocat' Calla- 
mancoes, Valor' vil. de Bonis & Catallis præfat' R. T. extra præd' Do- 
mum & Shopam ipſius R. illicite, injuſte & nequiter capere & aſportaro 
Et quod præd' T. C. dicto xx Die, &c. Anno, &c. ſupradict' & diverſis 


4 n alis 


alis Diebus & Vicibus, Bona & Catalla præd' a præd' C. S. Servient' & 
Apprenticio præd' R. T. adtunc & ib'm apud dict' paroch' B. &c. illi- 
cite, injuſte & nequitur, cepit, recepit, habuit, & ad Uſum proprium 
iptius I. C. convertit, eodem T. C. adtunc & dictis aliis Diebus & Vici- 
bus bene ſcient' præd' C. S. fore Servient & Apprenticium præfat' R. T. 
ad grave Damnum ipſius R. T. in malum Exemplum omn' aliorum in 


conſimili Caſu Delinquentium, contra Pacem D'næ Regin nunc Coron' & 
. . ? 
Dignitat' ſuam. 


. 


after Convifion, ſeveral Exceptions were taken by Montague : 


1. That it was not directly ſaid, that the Appꝛentice did atually take : Ron. Abt. 
away the Goods, but only that the Oefendant did intice him to take 79. K. 
them away, and did receive them from him; which is a ſtrong Argu- Tha che 
ment indeed that they were taken away, but nodire# poſitive Charge, Charge is not 
as the Fa ought to be laid in an Jndiment. And fo? this he relied dann = it 
on the Caſe of the Queen er-/zs Daniell, hic ante' fol, 99, 101, 182. Keilway 87. 

2. Not (aid where the Þouſe and Shop of R. T. is, and by Conſe- 
quence no Venue where the ſuppoſed Taking by the Appꝛentice was. 


er Cur. The Tndi#ment upon the Caſe of the Queen cee Da- vid. ante 99. 
niell went upon two Points; the one was, fo2 ſeducing an Appzentice on . 
from his Maſter ; the other fo2 perſwading him to take away his s G0. 
Goods. As to the firſt, which was the only Point in Judgment, we 
— the Offence not -indiftable ; and there was no Venue laid fo? the 

cond. 


And they all were of Opinion the Charge ought to be dire, and 2 2 
not argumentative; and that it was not enough to lay an Jntice* obe del. 
ment, without an At done in Purſuance of it. And vou ſhew here a and not Argu- 
ſpecial Matter, viz. That the Defendant did receive them, but do not n Ab 
ſhew that they were taken away; and ik this were Felony, as vou 59% K. 
here ſhew it, the Defendant would only be acceſſary, and that could 
not be without a pzincipal Fat committed. Here indeed you might 
have charged him as a Pzincipal, fo2 he that perſwades another to 
commit a Treſpaſs is a Pꝛincipal, and the Taking of the Appzentice 


here is the Taking of the Defendant ; but you do not ſhew where 
that was. | 


And per Omnes. Jt cannot be maintained, but gave them Time neter. 
till next Term to ſee to maintain it. 


Lg 


__ 
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S. C. Ld. Ray. 3 
8. C. 1 Salk. Clerk verſas Withers. 

322. 0 

An Admini- DE Caſe was thus: F. D. as Adminiſtrato2 of J. D. recoberen 
ftratorinC.B. 1 303 |. againſt C. upon a Bond to his Inteſtate, upon Judg- 


judgment by ment by Default in the C. P. and ſued out a Fi. fa. teſted of Trin. 
Default againſt 1 Annæ, returnable Tres Mich. direſted to the Sheriffs of London, 
2 uy oY 2 which was delivered to the Sheriff the firſt of Auguſt the ſame Pear, 
inteſtate) &c, Who on the ſame firſt of Auguſt ſeized Goods to the Galue. F. D. the 
Vid. poſt 291, Adminiſtratoꝛz, died the 9th of September following : The Sheriff re⸗ 
292, Sc. turns the Seizure to the Ualue, fed remanent, &c. pro Defectu Emp- 
torum. The 29th of September the Sheriſt is removed, and another 
put in. The Plaintiff Clerk now ſues Sci. fa. againſt the then She⸗ 
riff fo2 Reſtitution of his Goods, and upon Demurrer, Judgment 

againſt the Plaintiff in the Common Pleas, and UIrit of Erroz. 
1d. Run. And now the Caſe having been twice ſolemnly argued at the Bar, 


24% 40% the Court ſeriatim affirmed the Judgment. 


Caſ. temp. 
W.s. so. And at the Bar, Thꝛee Points were inlſifted on fo2 the Plaintiff 


in Erro? : 


1. That in this Caſe the Pꝛoperty remained till in him. 

2. That his pꝛoper Remedy was a Sci. fa. 

3. That the Defendant's Plea (viz. That he was bound to ſell the 
Goods, and compellable ſo to do by a Diſtringas nup' Vic Com') was 
not a good Plea. 


And Two Things were ſafd to be conſiderable in the firſt Point, 
viz. the Death of the Jnteſtate's Adminiſtratoz befoze Sale; and 
likewiſe the Removal of the Sheriff and his Return. It is not to 
be controverted, but that if a Man has Judgment, and ſues Fi. fa. 
and Goods are ſetzed, and then the Plaintiff dies, the Sheriff is bound 
to ſell, and give the Money to his Executoz oz Adminiſtrato? ; but 
here, as was urged, there is none that can ſte out JI2oceſs to com- 
pel the Sheriff to ſell, oz to perfect this inchoate Execution, becauſe 
none is pꝛivy to the Adminiſtrato? ; fo2 his own Erecuto? cannot da 
it, becauſe it was in Auter droit, and the Adminiſtratoꝛs de Bonis non 
are not pzvy to the Plaintiff, but immediately from the firſt Jnte- 
ſtate 2 And fo2 this Reaſon it was, that ſuch an Adminiſtrato2 could 
not at Common Law ſue Execution upon a Judgment obtained by 
the Executoz oz Adminiſtrato2 of his inteſtate, Vide Yelv. 83. 
2 Cro. 4. which Miſchiet is now remedied by the Statute of 27 Car. 2. 

Remedy for c. 8. Where Executoz o2 Adminiſtratoz have Judgment after Qerdiff, 
Acmmitrato and die befoze Execution ſued out, the Adminiſtratoꝛ de Bonis non 
by Stat. 17 may ſue Execution; which Statute extends not to this Caſe, being 
bath a by Pcſault : Belides, that Statute enables them to revive ſuch Judg⸗ 
ler. ment bp Sci. fa. but takes no Care to perfe# Executions commenced 
only, but not perkecked. And the Seizure by the Sheriff does not 

alter the Nature of the Debt, but that it remains fill a * in 

ion, 


8 
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Action, and of the Nature of the Bond on which the firſt Suit was. 
And then it is as if no Execution had been ſued; in which Caſe the 
Adminiſtrato2 de Bonis non could not ſue Execution, even by Sci. fa. 
upon the Statute. Ideo the P2operty remains in the Plaintiff. And 
if the Sheriff be not compellable to ſell by Pꝛoceſs at the Suit of 
this Adminiſtratoz, ſure he cannot ſell at all; fo2 it would be very 
odd to ſay, that it ſhould be at the Election of the Sheriff whether 
he would ſell o2 not. | 

And this is not like the Caſe in 1 Siderfin 29. where an Erecuto? 04. That the 
had Judgment, and after took an Elegit, and died inteſtate befo2e the Sheriff cannot 
Debt levied, and held the Adminiſtrato2 de Bonis non ſhould have the 28.02 ns, 
Benefit of it; fo2 here was a compleat Execution, which ought not being com. 
to determine by the Death of the Executoz inteſtate: But here mo _ 
there was nothing compleat, no2 can the Adminiſtrato2 take thele 3. dog 
Goods in Satisfaition of his Debt. And none then has Right to Cro. El. 319, 
them but the Plaintiff, Vide 1 Jo. 385. Cro. Car. 487. Executoꝛ 25% 355. 
ſues an Extent upon a Statute Staple, and the Writ is returned 185.9 
ſerved; but the Plaintiff dies inteſtate befoze a Liberate ſued out. J. 248.386. 
And held per Cur againſt Cro. That the Adminiſtratoz de Bonis non pda ” 
cannot pꝛoceed upon this Execution, he being not pꝛivy to the Exe- vel. zz. 
cutoꝛ that ſued out the Extent ſo in the pꝛincipal Caſe; and like Pꝛi⸗ 
vity is neceſſary to have a Venditioni exponas as to a Liberate. 

The general Pꝛoperty of the Goods muſt continue in the Defen- That the Pro. 
dant, fo2 the Sheriff has it not; fo2 by G2ant of all his Goods theſe Per cenoud 


in the Defen- 


would not paſs, no2 would they be fozfeited by a Felony oz Outlaw2y dant, and She- 


of the Sheriff as his own Goods would be: And he only has a Power uff vot charge- 


to ſell them, as a Commiſſioner of Bankruptcy to ſells Goods of Bank- 195 


rupt, and his having them in Poſſeſſion inlarges not his Pꝛoperty. 
Dyer 99. That Pꝛoperty is not altered by the Seizure. And if after 
the Seizure the Dekendant had paid the Money, he might have ta⸗ 
ken his Goods again without any G2ant to be made by the Sheriff, 
and Trover would lie againſt the Sheriff fo2 detaining the Goods 
after ſuch Payment. Indeed, the ſpecial Property may be in the She- ' _ 438. 
riff, ko: his Safety. Vide 1 Vent. 52. 2 Saund. 47. He may bzing 1, 182. 
Trover fo2 ſuch Goods againſt a Stranger, as a Carrier may fo 2 Keb. 588. 


Goods given him to carry; and the Reaſon in both Caſes is the . 3 47. 


ſame, viz. fo2 their Safety, they being both anſwerable over to the 1 Mod. 2,39. 


general Owners. Ik Goods in Execution periſh without Oefault 
ok the Sheriff, it is the Loſs of the Dekendant, which ſhews the 
Pꝛoperty to be in him; fo2 if it were not, Why ſhould it be his Loſs ? 
And as it was urged, the Party could be ſued de novo fo this Debt 
by Adminiſtratoz de Bonis non; ideo he ought to have his Goods a- 
gain, that he might not be twice charged. The Party is not dif: 
charged by the Sheriff's Return, That he ſeized Goods to the Aa- 
lue; noz is the Sheriff by ſuch Return chargeable, fo2 the Sheriff 
had done but his Duty. 2 Saund. 344, 345- And there would be no 
Inconvenience in reſtozing thoſe Goods, fo2 here were Laches in 
the other Side, fo2 they might have taken an Aſſignment of th 
Goods immediately upon the Seizure. 


2 
Any 


n - © 
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And he quoted Vel. 44. Mo. 757%. 1 Ro. Ab. 894. That Sheriff 

after Amoval could not ſell. Sed tora Cur' contra. Vi. idem 2 Cro. 73, 

That a Sci.. And this is a very p2oper Remedy fo? the Plaintiff, fo2 the She. 

Remedy. kills Return of Seizure of the O8g0ds, and that Remanent pro De- 

fectu Emptorum is enough to ground a "Sci" fa upon: Quod fuit con- 

ccilum, if the Execution were determined by the Death of the Party 
Adminiſtratoz. 


R. Thatthe Raymond contra. The Defendant is diſcharged by this Selzure 


diſcharged by to the Clalue of the Debt, and therefoze no Reaſon he ſhould have his 
8 , Goods again. 
he end hae At Common Law his Goods were ſo bound by the Teſte of the Fi 
his Goods a- fa that himſelf could not after alter the Pꝛoperty of them. 1 Leon. 304. 
m_ 120 Cro. El. 174. but now, as to a Stranger, it has not that Operation. 
333. Mich. 9 W. z. Smalcombe e. Croſſe. Two Erecutions, one teſted 
SY Mo. 402. befo2e the other; the laſt firſt delivered to the Sheriff; And held the 
8288 455 Sheriff ought to execute that which was firſt delivered to him, but 
487. if he executes the laſt, the Execution is good, but the Party has his 
Remedy againſt the Sheriff; but as to the Party himſelf, his Goods 
are bound by the Teſte. 2 Ro. Rep. 57. Ik the Sheriff ſeiſes to the 
Ualue of the Debt, the Defendant is diſcharged, tho' the Sheriff 
does not ſatisfy the Plaintiff; and the Plaintiff cannot ſue out a 
new Execution, fo? the Sheriff by the Seizure becomes liable to him. 
ThataDifrin- 20 H. 6. 24. the ſame. Tf the Sheriff will not make a Return, it is 
gas lies againſt u Contempt of the Court, fo2 which they will deal with him; and if 
Sheriff. he returns the Truth, the pꝛoper Remedy is a Diſtringas nuper Vice- 
5 5 55 47 comitem. 43 H. 36. a. Fitz. Proceſs 89. And by the Caſe of Wil- 
i Sid. 438. bram and Snow, in 2 Saund. the Sheriff after his Office determined 
ono may ſell by a Venditioni exponas, Noy 73. Execution was ſued out, 
' Lev. 282. and Goods ſeiſed, after the Party died, and it was doubted what 
Og .1z,30. ſhould be done with the Goods, and ruled it ſhould be bꝛought into 


ſt 2 
1 4 Court. 


And the Sheriff by Seizure gains a P2operty, and is anſwerable 
koꝛ Reſcous, and other Caſualties. Ye may have Trefpaſs againſt 
the Party himſelf, Cro. El. 638. and Trover, Vide 1 Vent. 52. 1 Sid. 
mk and 2 Saund. 47, &c. ubi ſupra. 


C. j. Tis ma- Holt, Ch. J. It is material who ought to have them, fo? if there 
ww a be none who can make Title to them by Uertue of this Execution, 
dne Goods, the firſt Owner ought to have Reſtitution. Ik this were befoze 17 Car. 
ſince Stat 17 2. he ſhould it ſeems have them back; ſo the Doubt fs, Whether he 
Gar will bzing this Caſe within the Equity of that Statute ? And the 
Cale of 1 Sid. does not come up to this, fo2 the Lands were actu⸗ 

ally extended and delivered befo2e the Adminiſtratoz died, and no⸗ 

thing moꝛe remained to be done, but the very having adminiſtration 

de Bonis non veſts it in him; but the Queſtion here is, Whether the 
Adminiſtrato2 de Bonis non can purſue this inchoate Execution by 1 
Diſtringas nuper Vicec': And if he cannot do that, it will neceſſarily 

follow that there ought to be Keſtitution, Jt is true, if _ 


4 
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to the Ualue of the Debt he ſeiſed, tho' the TUrit be not returned, 
that does diſcharge the Oefendant, unleſs the Erecution be after 
avoided ; ſo that the Seizure, as long as it continues, is a ſufficient 
Bar. Suppole then it cannot be carried on fo2 Want of Pꝛivity, fox 
he might have begun again bekoze the Statute of 17 Car. 2. if there 
had been a Qerdiff, it might well be judged within the Reaſon of that 
Statute. If the Adminiſrato2 had died befoze the Seizure, would not 
the Writ abate ? It the Sheriff had ſold, and befoze Payment Admi⸗ 
niſtrato2 died, ſhould not Adminiſtratoz de Bonis non have Debt a: And it Gems 
gainſt the Sheriff? Sure he ſhall ; fo now here is a new Debt arfſes be may have 
to the Adminiſtratoz, as he fs Adminiſtrato? ; it may be he has not 
Paivity enough to ſue Pꝛoceſs; but he ſhall have Debt, and compel 
the Sheriff to make Return in ozder to bzing his Action. 

It Goods be taken on a Fi fa}, and UIrit of Erro2 is bꝛought. and vide : Salle. 
a Superſedeas come befoze Sale, pet the Sheriff ſhall ſell, Dyer 99. 12, 318, 320, 
tho' 2 Roll. Abr. 291. be contra; after Seizure, and Writ of Erro: 1 Kb. 177 
and Superſedeas, a Venditioni exponas ſhall go: If Sheriff ſeize Goods 
to Ualue, and returns it, he is bound to find Buyers, oz elſe why 
Gould a Diſtringas go againſt him to ſell them to the Galue? Foz a 
Diſtringas is a compulſoꝛy TUrit to ſell at the Ualue, upon Pain of 
Foxfeiture of Iſſues: And if he be ſo compellable to ſell, Why ſhould 
not Debt lie againſt him? And Vide the Caſe of Smith w. Martin, in 
2 Saund. and if Goods be reſcued from him, he is not liable, fo2 it is? d. 40 
not the Reſcous, but the Return that makes him liable, that is, 
the Return ok ſeizing Goods to the Ualue ; therefo2e he ought to 
ſeize a convenient Muantfty to enable him to return a Setzure to 
Ualue with Safety t And the Sheriff, by his Return, is charged to 
the Calue at all Events, except the Act of God, 


A. 
— 


Powell. Jt is clear by the Book of 34 H. 6. if Sheriff return that &. That upon 
he has Goods in his Hands fo2 Mant of Buyers, and ts after amo- 2 
ved, a Diſtringas ſhall go ta the new Sheriff to diſtrain the old She: man go. 
riff to ſell the Goods, and give him the Monep to bzing it into 
Court; if the Goods were reſcued out of his Hands, Debt would 
lie againſt him; but ff there be no Default againſt him in not ſelling 8 
of the Goods, it were hard if the Action ſhould lie againſt him. It ts charged. 
true, by levying the Goods, whether they be (old oz not, o2 a Return and Property 
be made oz not, the Defendant is diſcharged ; fo2 if a new Debt be 9 of him. 
bꝛought againſt him, he may plead that it was rofſed by Fi' fa. And 
lure the ]Þ2operty by the Execution is out of the Defendant, whoſe 

Goods they were; but if by any Accident the Execution determine, ine pro- 
he ſhall have them again: Utho then has the general Pꝛoperty in per be not in 
the Interim? J cannot tell but it may be in Abeyance: And he ſaid, nee, Wc. 
the Return did not make him liable to Debt; if this were after Ger 
dick, the Statute would have clearly helped it. 


In the ſecond Argument foz the Plaintiff, thzee Things were, Argument. 
urged 2 | 


1. That Debt after ſuch Return, as here, would not lie by Admini- {if © 
ſtratoz de Bonis non againſt the Sheriff, | poſt 300. 
4 EF 2. Not 
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22Not in any Caſe. 


3. Tho' it were a Choſe in Action in Right of the firſt Inteſtate, 
yet in this Cale it would not be fo; ok 


— 


1 


— 


— 


0%. That te Tf the Adion did lie by the Adminiſtratoz de Bonis non, it muſt be 

Right ia upon the Seifin and Return of the Sheriff ; but bekoze the Return 

firſt Admini- Was made, the Admintſtrato2 died, as appears by the Recozd, and 

— therefoze the Right ok Action never veſted in the firſt Admtniſtratoz x 
And it never having veſted in any under whom he may Derive it, it 
is not ſuch a Choſe in Action as he can take the Advantage ok. 

2. The Sheriff being a publick Officer, the Court will be tender 
of charging him with Adions without apparent Default in him; fo 
if he return Cepi Corpus & Paratum habeo, and it appear to the Court, 
that there is no Default in him in not having him to:thcoming, 

N Action will not lie. Vide Cro. ſac. 514. 2 Roll. Rep. 57. And if 
this Return. Sci fa would not have lain upon a Judgment by an Adminiſtratoꝛ 
Vide 1 Sid. of Executoz, 02 Adminiſtratoz of another, a fortiori Debt will not lie 
Ha 0. ko him fo2 Want of Pꝛivity: Vide 1 Sid. 407. Ik Sheriff return, 
8 Co. 136. that he has levied the Monep, he ſhall not be excuſed from Debt, be⸗ 
: _—_ A cauſe he might have pafd it over. 2 Saund. 247. Debt lies not againſt 
Rule of Aion Sheriff upon his Return, when he does not misbehave himſelf; it is 
= e ee a Rule, Chat one ſhall never have an Afton fo2 Damages fo2 a 
150, 187,200. Thing, till he has Right to the Ching it ſelf, Vide Cro. Car. 176, 
177. 1 Jo. 215. Money in Sheriff's Hands was alligned by Commil⸗ 
ſioner of Bankrupt, and void becauſe it was not the Bankrupt's 
Monep; a fortiori in this Cale, ie 


Thos be Sta- 3, The Statute of 17 Car. 2. does not help this Caſe +: The Rule 
in che Caſe op. UPON equitable ConſtruFfon of a Statute is, That whatever is with- 
on an equitable iii the Reaſon and Equity of the Statute, tho' it be not exp2eſſed, 
Conſtruction. ſhall be adjudged within the Remedy as if actually expꝛeſſed: As if 
ſeveral Particulars be enumerated, and one of like Keaſon and Mil⸗ 
chief omitted, it ſhall extend to it as much as if it had been expꝛeſſed: 
And 17 Car. 2. fs calculated to a particular Purpoſe, that is, to give 
Adminiffrato2 de Bonis non Execution upon a Judgment obtained by 
an Executoz oz Adminiſtratoz, that is, to ſave him the Benefit of 
the Judgment, which generally is not obtained without great 


Charges and Delay ; but had no Regard to Executions commenced, 
viz. to ſave the Benefit of them, e 


R. That E. Dee contra. Fi' fa', 02 Capias, need no Return to make them good, 
22 ” as Elegit does, becauſe an Inquiſition is neceſſary to be taken in that 
Pꝛoceſs, which is not ſo in the other 1ſt and 29. 1 Sid. 99. If Goods 
be ſeized upon in the Life of Adminiſtrato2, who dies bekoze Sale, Ad⸗ 
miniſtratoꝛ de Bonis non (hall have Advantage of that Execution, but 
That the She- the Book does not ſap how: Mo. 402. Cro. El. 319. and Y ely, Che 
ri may ©... Sheriff may and ought to ſell the Goods without a Venditioni expo- 
itioni exponas. nas ; beſides, there is no Body in Court to infoꝛm them that the Party 
is dead; and if ſo, the Court ex Officio ought to award a Venditioni ex- 
ponas upon the Return here made; that is, when the Sheriff inkozms 
the Court that he was commenced, but not perfefted the Execution, 


3 whether 


mT 
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whether the Court will not command him to perfei it? And an Admi⸗ 
niſtrato2 de Bonis non would have an Action of Falſe Return againſt 
the Sheriff; a fortiori will it be in ſuch Caſe where the Plaintiff char- 
ges himſelf with a Duty to the firſt Teſtatoꝛ; and that this general 
Return does charge with a Duty to the firſt Ceſtatoz, appears from 
this; That after ſuch Return, he cannot upon Venditioni exponas That the She: 
return that he (old fo2 les: It indeed he had returned a ſpecial Sej- ritt has char- 
zure, and mentioned the Goods in particular, and they appear to be dog _ 
bona peritura, he may return upon the Venditioni exponas, that he . 
ſold fo2 leſs than the Debt. And tho' the Mods [after Verdict] be 
in the Statute of 17 Car. 2. yet ſure the Statute ſhall extend to o⸗ 
ther Caſes than ſuch as are after Uerdit ; as if the Judgment be by hag arr 1 
Conkeſſion, and this is ſuch a Miſchief as the Makers of that Sta- dn © cler 
tute meant to avoid, as appears by the Title and Pꝛeamble thereof ; Cafes. 

And fo2 equitable Conſtkruftons, he quoted 2 Inſt. 429. Bro. Bar. 50. 

Hale's placitorum 23. Dyer 186. Beſides, this Mrit is wꝛong in it 

(clf, fo2 the Sheriff may and ought to ſell the Goods without a Ven- 

ditioni exponas; and all the Writ ſuggeſts is, that he took the Goods, Fault in the 
but does not ſay he had them at the Time of the Crit purchaſed , **/: - 
whereas it ſhould ſuggeſt, that they ſtill remain in his Cuſtody. 


2. They don't tell what the Goods are, that in caſe there be Judg⸗ 
ment, Execution may be thereupon, 


Holt, Ch. Juſt. As to that Fault in the Writ, in not ſuggeſting C. J. Fault of 
that the Goods remained in his Hands, it might be fatal, if it were hee 1, e 
not helped by your Plea, viz. That you are compellable to ſell them pic. 
by a Diſtringas, &c. which admits.you have them; the great Queſtion 1 3 
is, Whether the Sheriff by actual Seizure has not veſted ſuch attual > s. 
Right in the Adminiſtratoꝛ, that in caſe he had died, the other might 
have fftion? Tf he had ſold the Goods, and befoze Payment the Ad- 
miniſtratoz dies, yet by that there is ſuch a Right in the Admini⸗ 
ſtrato2 as Adminiſtratoz, and that Right goes to the ſecond Admini⸗ 
ſtratoz, who . rep2eſents the Jnteſtate in whoſe Right the firſt Admi⸗ 
niſtrato2 had it: And the Sheriff out of Office may ſell without a 
Venditioni exponas, otherwiſe why ſhould a Diſtringas go to the new That Sherif 
Sheriff to command the old Sheriff to ſell? There are two Soꝛts of a0 Of wich 
theſe Diſtringas's nup' Vic, the one acco2ding to 34 H. 6. Raſt. 164. % eee. 
Theſaur' Brevium go. the one to command the old Sheriff to fell, and and when. 
bzing the Boney into Court; the other to command him to ſell, and 
to deliver the Money to the new Sheriff. Now this Diſtringas does And a P/frin- 
not give him an Authozity to ſell, but is compulſive upon him tot” 3 
ſell ; and if he don't, he fozkeits Iſſues toties quoties: And when the 
Sheriff returns Seizure ad Valentiam, and remanent pro defectu 
Emptorum, that is, only that the Law gives him a convenient 
Time to ſell; and if he continues in his Oflice, a Venditioni exponas 
hall go; and if he be out of his Office, a Diſtringas nuper Vicecom 
goes to the new Sheriff to diſtrain the old Sheriff to lell, &c. as is 
ſaid befoze, Now then when he has returned a Seizure to value, and 


that 
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Powell. This is a new Caſe, but if this Writ be pꝛoper and 2. Power, 

reaſonable, its Novelty is no Exception to it, fo2 there is a Time el 

fo2 every Thing to begin; ik none has Right to challenge the She- and if ic is 

riff in Right of the oziginal Plaintiff, the Defendant ought to have no: after Ver. 

the Goods again: If this had been Detinue, the Goods muſt have N 9 

been particularly mentioned; but it may well be, that this Sci fa' S... 

ought not to vary from the Return: Ik it be not after Uerdi#, it 

cannot be within the Equity of 17 Car. 2. noꝛ is it like the Caſes upon 

the Statute of Religiolis; fo2 there the Fraud is the Thing deſign'd stat. 4 Nell. 

to be p2evented: And the Caſe quoted out of Hale's Pleas of the %%. 

Crown, is not by an equitable Conſtruction of the Stat. of 25 Ed. z. 

Petit Treaſon, but is within the Letter of it; foz M“ is a Maſter: 

So it ſeems to turn much upon the Judgment in Stiles and Finch's Caſe, _ 

where the Sheriff return'd a Reſcous, and the Action was maintained Caſe of a 2: 

againſt him; but J cannot tell whether the having the Goods in his „ return di 

Hands, oꝛ the ſuffering them thꝛough his Default to be carried from 

him by Foꝛce, be the Giſt of the Action: He agreed, the Venditioni ex- vnd exper}, 

ponas, 02 Diſtringas, were not as Powers oz Authozities to ſell, but or Biting | 

a Command to do that which he had Power, and ought to do bekoze; ER 

fo2 the Sheriff is bound to ſell, but that muſt be in convenient Time; | 

But what ſticks with me is, that if ſuch Action would lie upon ſuch 

a Return as here, and the Sheriff ſells as ſoon as he can, and by Ca- What if She- 


ſualty cannot ſell to the Qalue, whether he cannot plead this Matter: — _ 


| Value. 
Now per totam Cur' Jud' aftirm'. Gould: It is plain the Plain⸗ Cur" Per Gould, 


tiff's Clerk is diſcharged of the Debt by the Seizure of Goods to Ck > hop 
the Ualue, and may plead that Matter in his Diſcharge; if the ae Beh“ 
Money had been levied by Sale, he might do it. 1 Lutw. 588. 
Langdrew ver/us Wallace. And if the Monep be not levied, but, co. 328. 
Goods to the Ualue ſeized, he may plead that his Goods, ad Va- Jo. 326. 
lentiam, &c. were ſeiz'd by Uirtue of a Writ, 3 Cro. 237, 208, 200 46> 
390. Dilks Caſe, Trin. 36 Car. 2. Rot. 504. | | 188 
Debt upan Bond, in which two were jointly and ſeverally bound 
againſt one of the Obligoꝛs, who pleaded a Judgment had againſt his 
Co-obligoz, and a Fi' fa' thereupon, and Goods ſeized to Galue, but 
no Return made; and it was adjudged, That if the fozmer Afton N 
were againſt himſelf, it had been a good Plea, but the Doubt was, The sberif 
becauſe it was againſt another: And that the Sheriff may ſell the may _ oe 
Goods, though out ok his Office, by Uirtue of the Fi fa, Vid. 2 Cro. 73: fee, by Vic. 
and then he may bzing the Yoney into Court, and then it is to re- we of che 
main here till the Adminiſtrato2 de Bonis non ſhall come and take it, 7%. we 
Noy 72,73. It Fi fa be ſued out, and the Plaintiff dies, and then She- cat temp. 
riff levies the Money, and bꝛings it into Court, it ſhall there remain 4»: 34 
till Adminiſtration ſued out, and then Adminiſtratoz ſhall have it: So an aamini- 
if Fi fa be ſued out, and the Goods are ſeized, and the Plaintiff dies be- firator de Bo- 
foze Sale, and then the Goods are ſold, Adminiſtrato2 ſhall have the 77-7 ful 
Money; and it is no good Return to ſay, That the Plaintiff is dead, ney. 
fo2 that does not abate the MUrit, Vid. 1 Cro. Clere's Caſe; in which * Skinner 
it is agreed, that if there be Extendi Facias by Adminiſtratoꝛ, and upon 6. 
the Return thereof a Liberate ONE in his Life-time, and he MW 81 E 
4 G | 02e Simile. 


22 
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1 Sid. 29. koze Execution of f the Liberate ; yet the Adminiſtrato2 de Bonis non 
1 536g. {hall have Benefit of it, 1 Jo. 386. ſimile 1 Sid. Harrifon and Bow- 
227; roy ' dens Caſe: So here Execution is executed in the Life of Admini⸗ 
457, Sc. ſtratoz; the Sale, viz. the fozmal Part, may be done by Uirtue of 
Seizure A the ſame Writ : Then the Sheriff by levying of Goods by Fi fa, 
a ſpecial Pro- AS he leizes the Goods, gets a P?operty in them againſt all Per: 
perty- ſons, and may have Treſpaſs againſt the true Owner if he ſhould 
Ce. , tetake them, 3 Cro. 639. and ſo he may have Trover, as appears 
3 Cro. 639. in Wilbraham and Snow's Caſe, where Kelynge held, That he 
Vide r Vent. gains a general Pꝛoperty; but all the reſt ſay, Jt was only a 
1 ler. 282. ſpecial Pꝛoperty ſo as to [cll, &c. 
1 Sid. 438. Ik the Sheriff had return' d, That he levied to the Ualue of 1001, 
2 Leh 8. he thereby charges himielf with ſo much Money; that Debt fo2 ſg 
2 Saund. 47, much would lie fo2 the Adminiſtrato; de Bonis non: And this is 
345: EY not like the Caſe put befoze of an Extent; fo2 in that Cale there 


Where ad- Muſt be a Liberate, which is by Award of the Court, 


miniſtrator de 


_ Debt Powys accord. Erecutions are kavour'd in Law; and this Exe: 
againſt She- CUtion is ſo far compleated, that it is a veſting of a Pꝛoperty in 
| = 5 the Sheriff, and the ſelling is but a kozmal Part of the Execu⸗ 
Execution tion, and by the Seizure and Writ he has Authozity to ſell; and 
veſts a Pro- the Venditioni exponas adds not to his Authozity, but is to ſpur 
perty, Sc. him on to ſell; and the Goods by the Setzure are in cuſtodia Le- 
76. b. gis, and the Caſe in 1 Sid. 29. is ſtronger than this, where the 
3 Cro. 181. very Taking out of a Urit of Fi' fa' is ſaid to be veſting of the 
5 Mod: 3384- ©0008 in the Adminiſtratoz, as Adminiſtratoz de Bonis non may 


Caf. temp. fake Advantage of: And he rclied on Noy 73. 


Fm 


juſt. Powell Powel accord. The Plaintiff in this Sci' fa ſhall not have the 
acc, and that Goods again, becauſe the Execution was executed in the kozmer Ad⸗ 
Plaintif Nall miniſtratoz's Life-time, and his Death ſhall not abate the Writ: 
Goods again. Mo it would have been if it were not executed in the Party's Life- 
v2 cewp. time, J ſhall not ſay: Execution is an intire Thing, and therekoze 
207: % where Sheriff levies Goods, and while they remain in his Þands fo? 
Sale, a new Sheriff is choſe, he that begun the Erecution ſhall go 
on with it, and ſell the Goods, and not deliver them over to the new 
| Sheriff, who is the Officer of the Court; and the Reaſon is, that 
Execution is one entire Thing, 34 H. 6. 36. and therefo2e where it 
begun it ſhall end; and that is the Reaſon that a Superſedeas, after 
Execution begun, ſhall not ſuperſede it upon a TWrit of Erro2, be- 
cauſe it is an Execution from the firſt levying of the Goods; and not 

like the Caſe of an Extendi Facias, becauſe the Extent is only a Sei⸗ 
zure into the King's Þands, and there muſt be another Award of the 
Vide 1 Vent. Court, viz. a Liberate to deliver over to the Plaintiff; and held fo2 
41, 422 that Reaſon, that Adminiftrato2 de Bonis non ſhould not have the 
Liberate; fo2 there was ſomething further ts be done by the Court 
in that which was not done in the Adminiſtratoz's Life-time, but 

here nothing is to be done: And Venditioni exponas fs not of INc- 
ceſſity, noꝛ does it give to the Sheriff Authozity to ſell, but ler ves 


only to quicken the Sheriff to do his Duty. 
4 Object. 
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Object. What ſhall become of the Money? Foz he is commanded The Money 
to have the Boney in Court, and yet here is none to receive it: nl de; 
True, the Money muſt be bzought into Court, and remain there Con. 
as Money recover'd by the dead Perſon, and to be delivered out 


to ſuch as the Court ſhall be app2is'd to be intitled to it. 


Holt, Ch. Juſt. acc, 1. After Seizure of Goods, there is no- ef ann ogy 
thing moze to be done by the Sheriff to the Plaintiff, though he an ky, A 
could ſell the Goods, and deliver the Money to the Plaintiff, and may be com- 
that would be well; yet the Wozds of the Writ are ſo, that he PFJ Le 
levy Yoney, and bzing it into Court; and that may be done not- ; Nod. 357. 
withſtanding the Plaintiff's Death, therefoze he having nothing 3, Keb. 397- 
further to do with the Plaintiff, but to execute the Writ, he may, hey = 
notwithſtanding his Death, do it. E Ze 

In the next Place, it is true, after he has ſeiz d Goods to the Ualue 
of the Debt, though he be out of Dffice, pet he is bound to make 
Sale of the Goods, and to make a Return; and when he has made 
a Return of a Seizure of the Goods, and that they remain in his 
Þands ko; Want of Buyers; that is not a Diſcharge of the Com- 
mand of the Writ, but only an Excuſe that he has not the Boney, 
and he is compellable by Law to bzing it in: And though a Vendi- That the pro- 
tioni exponas does lie, yet a Diſtringas is the pꝛoper Remedy. And üs 502d. 
there are two Sozts of Diſtringas nuper Vicecom', Vid. 34 H. 6. 3 6. gas, &c. 
bekoze mentioned; koz Diſtringas to new Sheriff to diſtrain the old 
One to ſell the Goods, and bꝛing the Money into Court; the other 
to diſtrain him to ſell, & denar' inde provenientes to deliver to the 
new Sheriff to bzing into Court: Now if a Diſtringas does lie fo: 
the new Sheriff to compel the old Sheriff to ſell, that ſhews the old 
Sheriff has an Authozity to ſell by Uertue of the fozmer Writ; 

Vid. Raſt. Entr. 164. Theſ. Brev. 90. and the Book called Brevia Ju- 
dicialia; and that which commands the new Sheriff to diſtrain the The mot u- 
old one to ſell, and bzing in the Boney, is the moſt uſual: INow nate the 
then ſince the Sheriff is compellable to ſell, having ſeiz'd the Goods, grain che old 
what ſhould Hinder in this Caſe, that he ſhould not ſell notwithſtand- Sheriff: 

ing the Plaintiff's Death; fo2 the Writ is as fo2cible and compel- 

table upon them to levy and bzing in the Money, as ik the Plaintiff 

had lived; the Sheriff after Seizure is bound to the Galue of the 
Goods: Jt is not to be ſuppoſed that he cannot ſell, he is bound Sherif aer 
to ſell at all Events: Tf the Goods be wozth the Money that they bound © @1 
are appzaiſed at, and that he returns them of, it is not to be ſup⸗ o the Value 
poſed he can want Buyers; and he is not charged to the Galue ae 
that they ſhall happen to be ſold fo2, but to that Ualue that he has 
return'd; fo2 ik he returns Goods to Ualue, and that they are 

reſcued from him, he ſhall anſwer to Ualue return'd? So here he 

ſhall anſwer fo2 the Galue return'd, and not to the Galue that 

they were ſold foz. : 

And when he ſeiz'd the Goods by Uertue of the Writ, the De⸗ Defendant | 
tendant is afually diſcharged, though they are not ſold; fo2 the rex — 


Plaintiff muſt depend upon his Execution, and rely upon that; Size. 


and he has no farther Remedy againſt the Oefendant, but = 
| gether 


1 
1 
1 
# 


. 
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gether againſt the e Sheriff; and the Defenvant having loſt his 
Goods upon an Execution, which the Plaintiff himſelf has Choſe, 
; Vent. cz. the Goods are in Cuſtody of Law, and the Defendant diſcharged, 
Caf temp. 3 Cro. 390. 1 Cro. 459. and the ſame in 1 Jo. not like this: 
IP '3% Plaintiff after a Writ- of Extendi Facias dies, the Sheriff takes 
Fu G. 35, an Fnquiſition of the Selzure into the King's and, and then Ad. 
3% „, Miniftrato2 de Bonis non comes into Chancery, and p2ays a Libe- 
pi (1e03- rate: This came in queſtion upon an Ejetment bzounht by Adm. 
an Extendi fo niſtratoꝛ de Bonis non, and held, That the Ertent was void; foz 
_ wt oy the CUrft was abated, and no matter whether the Plaintiff Vied 
Vice z Keb. b£702e the Return oz Seizure, oz after; becauſe no P2operty is 
257 veſted in him by the Seizure, but that only is in oꝛzder to gain a 
. Property by a Liberate; and there could be no Liberate to him 
1 Mod. 5, 6. that ſued the Crit, becauſe he is dead; and no moze Reaſon fo 
ro my 149, Adminiſtrato? de Bonis non to have tt, than if Executo2 had ſued 
4. Sci' fa' to have Execution of a Judgment, and befoze the Return 
of the TUrit, died, and Adminiſtratoz de Bonis non ſhould come fo? 
Execution, which be could not have: But in this Caſe, there is 
no Neceſiity fo2 the Plaintiff in the oziginal Ackion to come to the 
Sheriff koz Execution; but in caſe there be no At of the Court to 
$ecus upon an be done, but an Elegit ſued out, which commands the Sheriff to 
de fed deliver the Lands extended to the Party; if there the Executoz 
o Adminiſtrato2 died after the Inquisition, and bekoze the De- 
livery, in that Caſe the Death of the Plaintiff ſhall not avoid 
ar and that appears by 1 Sid. 29. though not ſo very 
plain. 

Phaintif's So the Sheriff ſeiz'd the Goods in the Plaintiff's Right as 
mo come? Adiniaiſtratoz, and by Uertue thereof becomes reſponſible to him 
nitracor 4 AS Adminiſtratoz fo2 the Aalue which he Himſelf has returned; 
Bonis non, and ld that Right which he had now, comes to the Adminiſtrato? de 
bs ay ons Bonis non; and therefoze when the Execution is compleatly ere- 
out of Court. Cted, and the Money bꝛought into Court, Adminiſtratoz de Bonis 
non may produce his Adminiſtration, and the Court will there⸗ 
ape let him take the Money out of the Court; and that is not 

by way of Judgment. 
When the The Sheriff by the Writ is to take Goods, and ſell them in 
overt wo! convenient Time: Indeed the not ſelling is not ſuch a Fault fo? 
Ec. which he may be amerced; out if a Diſtringas upon his Return go 
againſt him to the Coꝛoners, if he continue Sheriff, and he don't 
ſell between the 'Veſte and Return of the Diſtringas, he ſhall fozfeit 
Iſſues: And after Goods once ſeiz * no Writ of Erroz, 02 Super- 


ſedeas, ſhall ſtay the Sale. 


Judgment Et ſic Jud' affirmatur per tot' Cur”. 
affirmed. | ; 


Ok Adminiſtratozs de Bonis non, ſee Skinner 143, 232. ante 297- 
2 Brownl. 13 2. Hob. 246. Latch 140. Palm. 443. Styl. 225. 2 Vent. 
362. 1 Chan. Rep. 224. 1 Vern. 473. 2 Vern. 249. 


Cragger 


——— 
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Cragger verſus Glover. Vide ante 22. 
2 Salk. 521. 


() ME who had been in Pꝛiſon the 8th of November bekoze fo2 a as, 
Debt under 100 l. and after, in Purſuance of the late Ac of Cat temp. 
Parliament, upon Summons to the Creditoz, at whoſe Suit he was 1 
in, is diſcharged by the Juſtices of Peace, and after is arreſted fo? a for Debt un- 
Sum above 8001. And the Doubt was upon the Conftruftion of the er 10 / 
Statute, Whether he ſhould be held to ſpectal Bail, o2 diſcharged ge pur, 
upon common Bail? And upon a Conference of all the other de te late 
Judges, it was reſolved he ſhould be held to ſpecial Bail. | * * 
The Doubt aroſe upon the Wozds [any Debt]. But then the taken again 
Pꝛoviſo is, That no Perſon ſhall be diſcharged out of Puſon by ber above 
Uertue of this Ac who ſhall ſtand charged and indebted in above 15.5 find 
100 l. to any Perſon. Mow ſome would have this applied to the ſpecial Bail. 
firſt Diſcharge, that is, the Diſcharge by the Juftices of Peace, 7e alk. 
But why not rather to the 2d Diſcharge, 02 equally to both Dil Ed emp. 
charges? Foz he that is diſcharged upon an Appearance fs dif- W. 3. 513. 
charged, and by this Ac, Power is given to diſcharge them, if Jul emp. 
they be taken again; and then the Pꝛoviſo is, That he ſhall not 14. Raym. 
be diſcharged if the Debt be above 100 l. So no Man is to be $73. Jo 4, 
diſcharged by Uertue of this Ac, that is charged with a Debt ok, Berne 5. 
avove 1001. at the Suit of one Perſon. Stra. 1233. 
And he that is now arreſted at the Suit ok one Perſon, is 

charged fo2 Debt above 100 l. therefoze ſhall not be diſcharged by 

Certue of the Ack. 

And as to the Diſcharge upon common Ball by Uertue of the The judges 


At, the Judges may do it as well as the Juſtices of Peace. — Authority, 


Domina Regina ver/zs Macarty & al. 1 Salk. 266. 
5. C. 


Mdidment was againſt them koz an Jmpoſition put upon the EOS. 


Pꝛoſecutoz, and cheating him in a Parcel of pꝛetended Port &*: 
Wine, Upon Evidence the Fac was, That one of the Defen- br chen 
dants pzetending himſelf to be a Bꝛoker, and the other a Portu- Proſecutor in 
gueſe Wine-Werchant, did come to the P?oſecuto2 being a Þat- * nt of 
ter, and would bargain with him fo2 a Parcel of Pats, and p2of- 5 Wine. 
fer him a Parcel of Portugueſe Wine in Exchange, and upon this Aue 42, 61, 
prevailed with him to come and taſt of the ſaid Wine, which in paz 
Truth was but Stale Beer mir'd with Uinegar, which notwith- $a. 2, 8. 
ſanding the Defendants aftirm'd to be Portugueſe Wine ; and 497 *49- 
hereupon a Bargain was ſtruck, and Hats to the Ualue of 118 J. 9h, 2703 
delivered fo2 ſo many Pipes of the ſaid p2etended Wine. And 
here the P2oſecutoz was the only Witneſs, and he was allowed 
fo2 good Evidence by Holt, Ch. J. becauſe it was a Cheat put : $4. 43 
upon his Perſon; and he compared it to Pariss Caſe in 1 Sid. Ls 572. 
where if the Recognizance had been fo2ged, the Party himſelf , Vent 4. 
could not be a Witneſs, but may fo2 a Cheat put upon Himſelf. 78. 

| | 4 H- Several 
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Several Exceptions were taken to the Indicment: 


1. That it was laid that he ſold ſeveral Pogſheads Vini prætenſi, 
wg”: 4 whereas it was all other Liquoz; when it ſhould be ſo many Þogs: 
225 heads of ſuch Liquo2 fo: Wine, 02 pzetending it to be Mine. 
pretenſi. 2. That it is lafd Super ſe aſſumpſit efle a Perchant of London, 

atſi eſſet, inſtead of acl! eſſet. 
by 8 3. It is laid, Magnam Quantitat' Vini, without ſhewing what 
#95, 4% Quantity, 02 of what Pꝛice; fo2 which, Vide 2 Lev. 38. that the 
very Sum taken in Alury ought to be ſet down, and that it is 
not enough to ſay that he took above the lawful Ge. 

4th Exception. Not ſaid that the Ocfendants knew it not to 

be real Wine. Vid. 9 H. 6. 9. Cro. Car. 283. Trin. 11 W. z. 
K. verſus Folter, | 


Per C. F. Holt, Ch. J. The Crime is not the ſelling one Thing koz ano- 
_ ther, but here is a Falſe Token, the one pꝛetending to be a B20: 
Combination. ker, and the other a Merchant, and a Combination to cheat; but 


Ante 42, 61, the Exceptions ſcem weighty ; Et adjourn”. 
Gal temp. An- 222. Id. Raym. 865, 890, 1013. 


And being moved again in Hillary Term, it was held, That ſu- 
1 Salk. 125. per fe aſſlumpfit eſſe Mercatorem was well enough, and the Atſi eſſet 
2 Salk. 445. only Surpluſage. 


But Holt, Ch. J. thought the firſt Exception fatal, foꝛ Vinum præ- 
tenſum may be verum Vinum, and pretenſum is not the contrary of 
verum, but falſum. And where Powell thought prætenſum and falſum 
tobe the ſame, and quoted the Statute of Maintenance of pꝛetens'd 
Titles to p2ove his Dpinton, Holt, Ch. J. laid, in that very Caſe the 
Title of the Oiſſeiſee, which without Doubt is the true one, is called 
prætenſus Titulus, which ſhcws — and verus not to be contrary. 

Et a Et adjournat. 


8. C. Id. So)crimſhav verſus Weſtby. 
Raym. 1060. 
Error of Rroz of a Judgment in the Common Pleas, where it was de⸗ 


Judgment for 1— clated, That in Couſideration that the Plaintiff, at the Jn- 
f ſtance of the Defendant, would buy fo2 the Defendant tanta Pruna 
buy, &c. as quant' in ea Parte poſſet, and bzing them to Billinſgate Wharf in 
an © 4 — London, he the Defendant agreed to pay him 8 Shillings a Buſhel 
could. foꝛ blue Juines, and 6 fo; Damlons; that hereupon he bought 
ſuch and ſuch Quantities of each, and bought them to the Place 
ready to be delivered to the Defendant, and tendered them, and 
that Defendant did not receive them. Jud. pro Quer. in Common 
Pleas. And the Erroz aſſigned was, That it was not averr'd that 


this was all he had, oz could have bought. 


But per Cur. That need not have been ſaid, fo2 Fruit are Bona 
peritura, and to be ſold immediately; and it was never the * 
4 0 


_— — 
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of the Agreement he ſhould ſtay the Delivery until he could have | 
got together all he could have bought. Beſides, if this was not 
all he had bought o2 might have bought, that might be inſiſted on 
at the Trial as he had bought any fo2 others. | | 
And upon Non aſſumpſit the Plaintiff muſt have p2oved his Judgment | 


— and Judgment affirmed, eſpecially it being after — ö 
Uerditt. 


Villars verſus Cary. 1 Salk. z. 


Rro2 of Judgment in the Palace Court of Weſtminſter. The Error upon a 
Plaintiff did declare, that the now Plaintiff did become in- Jaden in 
debted to him by Bond in the Sum of - 1071. per Nomen J. V. Court, S. 
Vicecom' Purbeck & Domini Bucki: ghamix. Defendant, without Vide ane 
craving Oyer, pleads that he was truly indebted to the Plaintiff . 
in 921. 5s. 9d. and that by ay of cozrupt Agreement koz the 
Fozbearance of that Sum fo2 a Year, this Bond was given, &c. | 
Plaintiff replies, That it was pro vero & juſto Debito, and tra— | | 
verſes the cozrupt Agreement. To which Dekendant demurred 
ſpectally, fo2 the Replication did not ſhew how much the juſt Debt 
was. Sed non allocatur. Fo? there is enough to induce the Tra- 
verſe, and if it had been alledged, you could not have travers'd 
the Inducement; and the Declaration ſutactently ſhews the Debt. 
Vide 1 Cro. 609. Jo. 627. | 
And if there be a juſt Debt due, and a Bond is given fo? the 
Payment of it with unlawful Intereſt, it is Aturp. 
Then it was objeted, Chat the Declaration was nought to ſay, 
that the Dekendant became bound per Nomen & Cognomen J. V. Vide 2 Salk. 
Vicecom' P. & D'ni B. the Vicecom' P. & D'ni B. being Titles, and “ 
no Names, no! can they be underftood to be his Surname, fo2 
then they ought not to be put in Latin: And ff one will become 
bound in ſuch Manner, the Way to declare is by an [Alias dict.] 
Quod Cur. ſaid to be the beſt Way. | 
But as to the Objeition in the Declaration, if you would take 2 Salk. 6;8. J 
Advantage of it, you ſhould have craved Oyer. Nr 
3d Objetion was, That he declared ad Damnum of 200 l. and?“ 
concludes, Unde petit Judicium & Damna ſua pred. when it ſhould 
be Damna Occaſione Detentionis Debiti ſui; and we are upon ſpecial 
Demurrer. 
But per Cur. Tt is no Fault of Fozm. 
And let the Debt be contrafed where it will, and Bond given 
fo? it within the Jurtsdition of an Inkerioz Court, that gives 
them Jurisdition. | 


54 | : 
And Judicium affirm”. Jadgment 


Slater 


4 
n. 
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28 45. Slater ver/us May. 

8. C. Id. | 

Raym. 1071. EBT by Adminſſtrato2 durante Abſentia of A. who is an 
— Soap Erecutoz, ſhewing, That Adminiſtration was committed tg 


durante 46. him debita legis forma, without ſhewing that at the Time of Ad⸗ 
femia of 4. miniſtration committed he was abſent beyond Sea, oz that the 
Low. 8 Abſence continued. Executors durante minoritat. 1 Mod. 62, 174. 
Fitz -G. 202, 2 Saund. 148. 2 Lev. 37. Cro. Car. 240. God. 104. Yelv. 130, 


. 5 Co. 29. 5 Mod. 395. Comberb. 475. | 


338, 667, 685, 265, 409, 824, 1072, 1216. 


And Per Cur”. It is reaſonable the Oꝛdinary ſhould have Power to 
commit Adminiſtration during Abſentia of an Executoꝛ beyond Sea, 
Vide N. Lut. and ſuch Adminiſtratoꝛ to be accountable to the Executoꝛ; and when 
"Rar. they lap, that it is debita Legis forma durante Abſentia, we muſt un- 
888. derſtand it an Abſence beyond the Sea, Vide 1 Lutw. 342. Clare 
Goldsb. 136. zerſ11s Hodges. But the ſame in 4 Mod. 14. is not Law, no? agree: 
8 able to the Roll. But ſure it ought to be averred that the Abſence 

continues, accozding to Pigot's Caſe, 5 Co. and ſo in caſe of Admini⸗ 


244. 
Cro. El. 602. ſtrato; pendente Lite. Vide 3 Keb. 212. and ſo in all like Caſes, 


Jud. pro De. And Judicium pro Def, 


Vide 2 Salk: Cholmley ver/us Veal. 

599, 600, 

. CI. Fa. againſt the Bail, who plead no Cap. againſt the Pꝛincipal. 
Raym. 1096. kJ In Replication a Capias is ſet fozth, and Non eſt invent” return'd 


8 upon it, which appeared to be teſted a Pear akter the Judgment, 


plead no Ca- 


pias wed - And Per Pengelly. To charge the Bail, there ought to be a 
2 Capias legally ſued out, and this appearing to have been ſued out 
Ante 256. After the Pear, and no Sci. fa. appearing, muſt be looked upon as 
Hob. 195+ illegal. Ideo, &c. Vide Lutwyche's Rep. 1283. Redman verſits 
Aleyn 12. Idle, &c. and 3 Keb. 671. 


2 Lev. 19. 
1 — aod) I'd. Raym. 156, 157. Caf. temp. Mac. 267, &c. 269, 303, Ce. 306. 1 Mod. Caſ. in L. & 


Eq. 31, 340. Stra. 822, 1139. 


Holt, Ch. J. The Plaintiff intitles himſelf to recover againſt the 
Bail upon Beach of the Recogntzance, which is, that he ſhould an- 
ſwer the Condemnation, 02 render the Pꝛincipal at the pꝛoper Time. 
And the B2each is aſſigned, and a Capias ſet foꝛth to have been taken 
out and returned, and what need he take Motice of a Sci. fa. fo? the 
Bail are Strangers to the Reco2d, and cannot take Advantage of Er- 
02 in it. So the not being of a Sci. fa. pꝛevious to the Cap. taken out 
after the Pear is but Erroz at the beſt, of which Bail cannot take 
Advantage. So if it had actually appeared to us that there was no 
Sci. fa. J queſtion whether it be any Thing moze than Erroz, and ſo 
not available to the Bail; but if it were afually void, ſtill it ought 
to come of the Bail's Side. And the Plaintiff in intitling himſelf 
againſt Ball never mentions any Thing of the Capias. And poll 
come and admit all that intitles him to his Sci. fa. againſt you, viz. th? 


Non-payment of the Condemnation, and JNon-rendering the mor 
| LiÞi y 


Jo. 239. 


— 
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cipal; but ſay, that there was no Capias, which is to ſay, that his 
Time to render was not pet come: And what has the Platntiff to 
do but to ſhew that there was a Capias, and the Capias which they 
ſhew may be irregular? And if it may be ſo, we ſhall not intend it 
ill till you ſhew it ſo: And there is full Title made koz the Plain⸗ 
tiff, and your Plea is only an Ercuſe that there was no Capias; vide antea 
and the Reaſon of it is, that J am not bound to render the Pꝛin⸗ 257- 
cipal till J know what Execution the Plaintiff will chuſe; whether Ca eng. 
he will chuſe to have his Body, which he makes appear by ſuing W. 3. 601, 
a Capias; fo2 he might have ſued an Elegit, oz Fi' fa”. 602. 


Jud' pro Quer' per totam Cur. If the Defendant dies after Capias, 
and befoze Return of it, Bail is Diſcharged; per Jones, 1 Jo. 136. 


Thornborough ver/us Whitacre. 1 
| | Ajump/it cg 
As, That in Conſideration of Palk a Crown by the Plafn- on Defen- 
tiff in hand paid to the Dekendant, he pꝛomiſed to pay two _ — 
Gzains ok Rye upon Monday the 29th of March in ſuch a Pear, four . to 
Grains the next Monday after, and fo on by pꝛogreſſional Arithme- pay 2 Grains 


tick every Monday fo; a Pear; and Non aflumpſit pleaded. "Cc 


| 1 Jo. 138. 
Per Cur', upon Motion: Let them go to Trial; and though: Vent. 267. 


this would amount to a vaſt Quantity, yet the Jury will conſider ae Keb. 


of the Folly of the Ocfendant, and give but reaſonable Damages! . 


þ Matheſi 
againſt him. Wallifi, fN. 1. 


Phips ver/us Jackſon. ap. 37. 


Vide 2 Salk. 


543, 544+ 
T was pleaded in Abatement, That tempore quo memoria non 8, C. Ld. 


extat, all the Clerks of the Queen's Court of Exchequer were 12 Wants 
privileged from being ſtied elſewhere than in that Court; and that Pleading Pri- 
the Defendant was Clerk to R. P. un Baron' de Scaccario noſtro præd. Gt of a 

And upon Demurrer; Per Cur', There are two Ways of Þlead- Ante 26, 
ing of a Pꝛivilege. | 106, 1145 


e. 
1 Vern. 246. Stra. 864, 837, 76, 191, 546, 


One is to go to Iſſue, and at the Trial if the Party be an Officer . To go to 
of Reco2d, to ſhew it by pꝛoducing the Recozd; if he be not an Ok⸗ ng bs 
ficer of Reco2d, but is Attendant to one of the Barons, that muſk ! Vent. 264. 
of Neceflity be tried by a Jury, becauſe the Court of Exchequer, 
as a Court, cannot take Notice of it no moze than we. 

The other Way is, if he be an Officer on Reco2d, to pꝛoduce 2: iy prads- 
a Writ of Pivilege at the Time of the Plea pleaded, and then be Time 


ng Iſſue can be joined upon it: And here the Cuſtom is ill plead⸗ of the Plea. 


ed, fo2 tempore quo non extat memoria is Monſenſe, and ſhould be 7 8 


cujus Gontrarii memoria non, &c. 


But he having ſhewed, that he is one ok the Clerks of a Ba- 
ron, and inſiſting upon Privilege; ought not we to take Notice 
that he ought to have Privilege: 

| 4 1 To 
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1 Barnes 266. To which it was anſwer'd, That he did not aver that he was 
Plea here Clerk to one of the Barons of the Queen's Chequer, but de Scac- 
Averment, cario n'ro: And fo? that, a Reſpond' Ouſter was awarded. Ok 
Se. Averments, ſee Carthew 300, 412. Skinner 17, 569, 570, &c. 


Ante 105. 
Vide 3 Mod. 216. 2 Lev. 50, 88. Vide ante 3, 223. Id. Raym. 13, 14, 532, 337, 035, 673, 704, 869, 


898, 1173, 1208, 1524, 15 56. 


Michell ver/us Waldron. 


Error upon 7 RJT of Erroz of a Judgment in Common Pleas, and Er⸗ 
9 / ro? afligned was, That the Award of the Writ ok Inquiry 
quiry in C. B. Was, Ideo Priceptum eſt Vic London quod Inquirat, in the ſingu⸗ 
on temp. lat Mumber, and ſo all along in the ſingular Number : And the 
Id. kam. Queſtion was made, Whether this be amendable in this Court, 
1135. ſo as to ſave the Defendant the Coſts which he muſt pay upon an 
by —_— = Amendment in the Common Pleas? And 3 Cro. 677, 709, 185, were 
304 quoted fo2 ſuch Amendments here, 2 Vent. 171. was allowed per 
Comyns 580. Cur', But they leemed to incline they could not amend, this be⸗ 
1 Ba 347-ing the Award of the Court, but would conſider. 8 


here, and the Roll ordered to be brought in, &c. 


- 


And in Hillary Term the Court ſafd, It was only a Miſtake of the 

Clerk; fo2 the Courts of Weſtminſter do take Notice, that there 

Vide ante are two Sheriffs in London; but becauſe the Court cannot amend 

See Without having ſomething to amend by, Ch. Juſt. oꝛdered the Officer 
of Com' Banc' to attend with the Roll in oder to an Amendment. 


Woodcock wver/us Morgan. 


n De EBT upon a Vond, ſhewing, That ſuch a Day the De: 
20 kendant became indebted to the Plaintiff per Scriptum ſuum 
on of F. i Obligatorium, without ſhewing the Date of the Bond, oz ſaying, 


_ c. and that it was ſealed and delfver'd. 


Ld. Raym. 336, 703, 1043. 


Nar* in Debt 


But per Cur', Becoming indebted per Scriptum Obligatorium, is 

enough; but the Plaint being W. queritur de Mo. &c. de placito 

3 Lev. 130, quod reddat ei, without ſaying quas ei debet & injuſte detinet, it 
7 $4. 342, Wag held ill, * 


Domina Regina ver/us Buck & Hale. 


1 Salk. 380. Ep were found gutity upon an JndiX#ment koz a Misdemen- 
2 1 noz; Foz that being Colle#ozs and Aﬀeſſo2s of the publick 


ſeſſors of pub- Tares in ſuch a Pariſh, they aſſeſſed and rated ſome at too high a 
lick Tax-s, Mate, and omitted to tax tome others in their Books, and pet gevied 
for thei: In. the Taxes upon them, and put the Boney in their own Pockets. 
juſtice, , And now coming to receive Judgment, it was urged by Moun- 
cal. 50, Oe tague, That it being no Offence of an infamous Nature, as Per: 
53. 54, 137. Jury 02 Foꝛgery, no2 againſt the Publick, there ought not to be 
any cozpozal Puniſhient, as Pillozp. | 5 
+ 5k 


. 
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But per Cur', Tt is an Dffence of dangerous Conſequence, and Vide ane 
very pernicious to the Government, and of very ill Example, too 23+ 
much p2atiled of late; fo2 what greater Diſcouragement can there . 
be to the People to pay their Taxes freely, than to have Inju⸗ Noy 102. 
ice and Jnequality of Rates fo; the private Advantage of ſome ? 1,751, 

And therefoze this Offence deſerves an exemplary Puniſhment; ? . 
and they were adjudged to the Pillozy in the County where the 
Fat was. committed: And ozdered the Marſhal to carry them 
down, and that a Grit ſhould go to the Sheriff of the County to 
alliſt him in the Erecutidn. 5 


Domina Regina ver/us Inhabitantes de Com' Wilts. x Salk. 359, 
8. C. 


PON Debate on Motion fo2 a new Trial, where the Iſſue ark | 
was, Whether the County of Wilts at large, oz the Town ew Trial | 
of L. within the County, were obliged to repair the Bzidge of IL. the Repabing | 
in that County; an Dzder of Seffions kozmerlp made upon the of a Bridge, 
Inhabitants of L. to repair, being offered in Evidence fo2 the 8 8 
County at the kozmer Trial, and rejected upon this Reaſon, W. 3. 15. 
That the Juſtices of Peace have no Jurisdiftton over Pighwaps 198, 409. 
but upon a Pꝛeſentment, and none had been to warrant this Oz⸗ 1 | 
der: Jt was declared by the Court; | 804, 856, Dĩ | 
| | 


, 1175, 1249, 
0 | a 1 169, 11 70, 85 8. 


1. That it is a good Canſe to grant a new Trial, that the hot ts 2 
Judge who tried the Cauſe over-ruled good, oz admitted that bn ll C 


which was no Evidence, and that though the other Party has a Vide ante 18, 
Remedy by Bill of Exception. 2 


62, 63, 148, 1359. 1 Wms. 212. Comyns 601. Stra. 642, 643, 1105, 1142. 


2. That the Inhabitants of the whole County cannot ok their Inhabitants | 
down Authozity change the B2idge oz pighway from one JIlace to yer gy . | 
another; for it cannot be without Act of Parliament. 1 Salk. 13. g 
3. The County of common Right are bound to repair publick Caucd. 347- 
Baidges; but a particular Perſon, Town, &c. may koꝛ a ſpecial 2% =. | 
Cauſe be bound to repair them, as by Tenure, P2eſcription, &c. When the 


4. Tf a pꝛivate Perſon build a p2ivate Boidge, which after be- Count i» 


comes of publick Convenience, the whole County is bound to re- _” 8285 [ 

pair it: Vide 2 Inſt. 701. © ww 358. 
5. This Patter concerning the whole County, Suggeſtion may e Badge 

be of any other County's being next adjacent; and the Venuc ſhall becomes a 

come from thence fo2 the Neceſſity of an indifferent Trial. publick Con- 


venience. 


6. One of the County is a good Witneſs in the Caſe, though ye... | 
not a good Juroz: And at laff, a Rule by.Conlent was made. Witneb. | 


And per Holt, Ch. Juſt. Ik it be not obeyed, an Attachment Anachment. 
may go againſt the Inhabitants of the whole County, and catch 
as many as one can of them. 3 

re! 


a ͤů — 


. 


* — — 


At. 


— 
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rn. 


Treil ver/us Edwards. 


Executor. E R Cur', Tf Executoz ſuffer Judgment to go againſt him by 
5 Default upon executing Writ of Jnquiry, he ſhall not give 
dence of Evidence of Tant of Aﬀets, for he is eſtopp'd, as if it had been 
Meds of Al the Caſe of an Heir; fo2 he (ſhould have pleaded Plene Adminiſtra- 


Vo | ſo. Vit, 02 ſpecially what Aﬀſets he has. 
87. 2 Citation was in the Conſiſtozy Court of and a Pꝛohi⸗ 


15 ap bog bition was moved fo2 upon theee leveral Points: 
1051, 1054. Caſ. temp. W. 3. 411. Comyns 87, | 


Grounds on 1. That they refuſev a Copy of the Libel. 

1 2. That the Citation was, Profanatione Coemeterii of ſuch a 
to a 8 % Church; and that the ſuppoſed Pꝛokanation was by the Party, as 
Court. Co2oner, in the Duty of his Office in digging a Cozps foz a Giew. 
1 — ee 3. That the ſaid Church was within ſuch a Peculiar, and con- 
Fareſl. 10. ſequently not within the Jurisdifon of the Conſiſtozy Court, not 
1d. Raym. even by Letters of Requeſt: And fo2 Authozity fo2 P2ohibitions 


+4*, 99"* upon the third Point, were quoted Latch 180. Noy 89. 


Pe C.J. Holt, Ch. Juft. Pour Suggeſtion contains two Matters that ought 


That it con- 


Ains 2 Nat. not to go together 2 The one, the Denial of the Copy of the Libel, 


ters for Pro- nd the other upon the Merits, fo2 they are Sꝛounds fo? Pꝛohibitions 


bibitions of ok different Matures: The firſt fo2 a Pꝛohibition only quouſque, 


— 4 =. whichts ipſo Facto Diſcharged by granting a Copy of the Libel without 


Vice 1 Vent. Crit of Conſultatfon t The other, a perempto2y Pꝛohibition, which 
Ro R. ties them up till a Conſultation; and upon fuch a Suggeſtion we 
337. ought not to grant a Pꝛohibition: Indeed, a Pꝛohibition quouſque 
2 Salk. 553. they give Copy of the Libel, if it be granted bekoze any Libel exhi⸗ 
bited, does not bind them from exhibiting a Libel, and after they ſhall 

not pꝛoceed till they give a Copy of it; and then to have a Pꝛohibition 

upon the Merits, vou muſt make a new Suggeſtion. And as to the zi 

Point, all Pecultars are not inferio2 to the Ozdinarp of the Dioceſe 

in which they are; and ſuch as are not, cannot tranſmit any Cauſe to 

the Ozdinary, and ſuch tranſmitting muſt always be to the immediate 
Superiour: The Dean and Chapter of Salisbury have a large Pecu⸗ 
Vide 1 Cro. [far within the Limits of the Dloceſe; but as much out of the Ju⸗ 
34%. 102. kisdläton of the Diocele of S. as the Dioceſe of London ig; The pe- 
1 Salk. 40, Cluliar Jurisdiſtion of an Archdeacon is not p2operly a Peculiar, but 
41. rather a ſubo2dinate Jurisdition ; Vid. Hob. 185, 186. and the Remil- 
* ſion of the Cauſe muſt be to that Jurisdickion to which the Appeal 
would lie, in caſe the Cauſe had not been remitted $ And a Peculiar 
prima facie is tobe underſtood of him that has co-o2dinate Jurisdickion 


Prohibition With the Biſhop : And therekoze to determine what Soꝛt of Peculiar 


3 this is, would be impꝛoper to determine upon Motion; and if your 


were right, Suggeſtlon were right, it were fit fo2 a Pꝛohibitlon, and the Mat⸗ 
ter to come in Debate on a Declaration therein. 


Domina 


1 — 
8 je" — 
— 
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Domina Regina ver/zz5 Major” de Hereford. 2 Salk. 701. 


Andamus to him to ſwear ſuch a one into the Place of Town: An argamen- 


Clerk of H. and Return was, That upon Eletton B. had pn as. 


eighteen Qoices, and the Party who ſued the Mandamus but fe- dem, is ill. 
venteen, and that they (woe in B. Vide 2 Salk. 


430, 43 2, 


434, 436. Caſ. temp. W. 3. 401, 2, 3, 27, 113. Ld. Raym. 1244, 1267, 1304, 1379, 1405. Caſ. temp. 


Mac. 101, 102, 174, 176. 


Per Cur', It is a bad Return, becauſe it is argumentative, when 
it (ould be erp2cſs and diref, that he was not choſe: And the Vide 2 Jo. 
Caſe in Sir Thomas Jones was ſaid by Holt, Ch. Juſt. to be a!) 78. 
ſtrange Caſe, and contrary to ſubſequent Reſolutions; but if the 
Mayo? had return'd an Eleſtion de Facto, and that the Party had 
given a Boibe to get himltelf choſe, it had been ſomething. 


Bernardiſton ver/zs Vie' Middleſex. 


Laintiff took out a Writ againſt J. S. and delivered it to the Mimomer, 
1 Defendant to be executed: Upon the Arreſt, the Bail-Bond m e, 
by the Officer was to appear at the Suit of Bernadiſtant, and Bail e, variant 
was put in by that Mame, and after a Reddidit ſe by the Came from the firſt 


Name; and the Plaintiff ſued the Sheriff fo2 Eſcape. 22 


Amendment. 
And it was moved by Mountague, That the Vall⸗piece and Red- 
didit ſe, might be made accozding to the Crit, 


Blut per Cur', It cannot be; fo2 the Bail muſt be accoꝛding to the 
Bail-Bond, and not acco2ding to the Writ, oz the Return of it; and 
though it be Vitium Scriptoris in the Bond, yet we cannot help it. 


Per Cur', It is a great Abuſe in Cjetment, that People make no- Abuſes in 
minal Leſſees Perſons not in rerum natura, 02 at beſt not known to vn 6d 
the Defendant; ſo that he thereby may loſe his Coſts. And per om- Leſſees. 
nes, The Atto2ney that does ſo, ought to pay Coſts; and in this Caſe Vide ante 
an Attozney was put to anſwer Interrogatozies fo2 ſuch a Pꝛacice. cn. 3 


204, 277, 288, 391. Caf. temp. W. 3. 318, 445, 656. Stra. 402. 


Dean verſus Crane, 1 Salk. 28. 
8. C. 


Note had been made by the Defendant to the Plaintiff's Teſta- Executor de- 
to2 above ſir Pears bekoze the Axion bzought fo2 Payment of 8 
Money; and upon Non Aſſump' infra ſex Annos, at the Trial befoze his Tefaror, 
Holt, Ch. Juſt. the Plafntiff gave Evidence of a Pꝛomiſe made to — 
himſelf after the Arreſt, and bekoze the Bili exhibited; and whether vie ante 
this Evidence maintained the Declaration was the Queſtlon: And 25, 240, 


the Caſe of Heylin and Haſtings was remember'd, wherein upon 16. 84m 


| 89, 422, 
Conference with all the Judges of England, it was held, That a 444 338. 
| 4 K Pꝛomiſe ya 


W. 3. 223, 224, 444. Caf. temp. Mac. 314. 2 Wms. 373. 3 Wms. 84, 89, 143, 144. Cemyns 54. 
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Pꝛomile after the ſix Pears bzings the Batter out of the Statute 
of Limitations; that owning the Debt does not go ſo far, but is 
Evidence of a Pꝛomiſe. 


Note; pere the Declaration was of a P2omiſe to the Teſtatoz, 
and the Pꝛomiſe in Evidence was to the Executoz. 
Held that the And the Court ſatd, pere the Erecuto2 might declare of a Pꝛo⸗ 
— 08 mile to himſelf; But adjournatur. And in Hillary Term, upon 
the Declan · Conference with all the Judges it was held, the Evidence did not 
tion. maintain the Declaration. | 


Of filling ow Per Holt, Ch. Juſt, It is illegal to fill up a Writ, after it is 
a woe ar ſealed; and whoever is arreſted by Uirtue of ſuch a Writ, has an 
1 Mod. Caf, Advantage: But Quare, if it be falſe Impziſonment, oz to be re⸗ 
rh * Eq. lieved on Motion. 


v. 3 Wms. 118. 1 Barnes 25, 132, 133. 


ok 572. Peat's Caſe. 
Mandan to L ING moved fo; a Mandamus to the Juſtices of the Seflions 
tg Di. of the County of Warwick, to admit Peat to take the Dath | 


enter to qua- Of Allegiance, and to ſubſcribe accozding to the Act of Toleration, 
lify himſelf, in oꝛder to be qualified to teach a Diſſenting Congregation; and 
Id. Raym. ft was granted. | | 


1206. 
Stra. 58, 59. 


And per Holt, Ch. Juſt. The Party ought to ſuggeſt whatever is 
neceſſary to entitle him to be admitted; and if that be not done, o2 if 
it be done, and the Fact be falſe, that will be good Yatter to return. 


Vide 1 Salk. Williams verſus Hoskins. 
$2. _ 


Ante 263. Adgment in Ejetment was fo2 two Deſſuages, and after a Pear 
3 a Sci fac upon ft recited a Judgment of one eſſuage only; and to 
in Ejefment this Nul tiel Record was pleaded; and it was moved to amend it. 
enied to ö 
[ But per Cur”, It cannot be; fo2 this is a good CUrit fo2 any Thing 
70, 76, 367, that does appear on the Face of it; and fo2 that, if there were a Judg⸗ 
{+ 9 ment fo2 one Yeſſuage, this Writ would be a good Wirft to revive: 
An. 263, So being good in it ſelf, though not appoſite to this Purpoſe, to 
Ante 263, AMenD would be to make a new Writ, oꝛ to alter a good UIrit, and fit 
284, 286. it to another Purpoſe; and to amend this Wereft, would falſify the 
Defendant's Plea, which was good at the Time when it was pleaded; 
and fo2 that this ought not to be, the Caſe of Napicre and Sir John 
Germaine was quoted, where after Biſnomer pleaded, the Court re- 
fuſed to amend, becauſe it would falſify the Plea: But if the Fault 
So Plaintif HAD appear'd in the very TUrit, it might be amended; and tandem 
rok out. the Plaintiff fo2 his Expedition took another Trit. 
der x And Per Cur), That he might do without getting this quaſh'd; 
fox if this Writ abates, then it is not the ſame Cauſe, Vid. ow 
4 | inc 
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Linch ver/us Hooke. 1 Salk. 7, 
S. C. 
HE was arreſted by the Name of Minors, and gave Ball- Bond Yi =" 
by that Mame, and now would plead Miſnomer. A Feme, 
after Bail 
And per Cur', Ik one be arreſted by a wzong Name, and bzought — — 


into Court, he may plead Miſnomer: And if Feme Covert be ar- Miſnomer, 
reſted by a wong Name, and give Sail-Bond, yet ſhe may plead ©; 
Miſnomer ; fo2 her Bond being that of Feme Covert, ſhe may plead 22;. ** 
Non eſt Factum to it; ideo it will not eſtop her. 1 Vent. 13 Cro. 

El. 198, 249, 583. 


Domina Regina verſus Hannon. | Vide Salk, 
379- 
E was indicked, kor that being a communis Deceptor of the 182, 21 


| Queen's People, he came to the Ulife of B. and made her I an India- 
believe he had fold Part of a Ship to her Pusband, and upon — - 
that account got ſeveral Sums of Money from her. .. is 100 


i Per Cur, Communis Deceptor is too general, and ſo is commu- Vow: 4 
nis Oppreſſor, Perturbator, &c. and ſo of all other (except Barretor 104. 
and Scold) without adding ok particular Inſtances; and the parti⸗ 1 71, 


cular Inſtance alledged here, is of a pzivate Mature: Jf he had 2 Keb. 687. 


made uſe of any Falſe Token, it would be otherwiſe. k. 388. 


: Fareſl. 52. 
1 Hawk. 243, 214. 1 Sid. 282. Fitz-G. 56, 57, 58, 59. Id. Raym. 442, 1013. Stra. 2, 8, 866, Ns 


Et eaſſetur per Cur, | Indictment 
| quaſhed. 
Tenant ver/us Goldwin. 8. C. 1 Salk: 


| | 21, 360. 
N Caſe, the Plaintiff declared, That ſuch a Day and Year he was |, ©. 
poſſeſſed, and yet is poſſeſſed of a Meſſuage ſituate in'ſuch a Place Cate, for noe 

fo2 a certain Number of Pears yet not ended, and alſo of a Cellar repairing the 
Parcel thereof: Which ſaid Cellar lies, and all the afozeſaid Meſſuage yi. . 
did lie, contiguous to the Meſſuage of the Defendant in the Pariſh Vide ante 
afozeſatd ; and from a Uault, Parcel of the Defendant's Meſſuage, 4+ *45: 
was wont to be ſeparated by a ſtrong thick Wall, which to the Mel⸗ 

luage of the Defendant did belong, and by the Defendant foz all the 

Time afozeſaid ought to be repaired: But that the Defendant, ma- 

chinans, &c. though often requeſted to repair the ſaid Mall, ſo neg- 

ligently kept it in Repair, that fo2 Default of Care in him, and re- 

pairing of the ſame, the Filth of the ſaid Gault, by the Decay and 

Breach of the ſaid Mall, in the ſaid Cellar did flow, and fill the lame 

koꝛ ſuch a Time, by which the Plaintiff loſt the Ale of his Cellar, &c. 

And the whole Queſtion was, Whether the Declaration was good to 
entitle the Plaintiff to this Action? Becauſe, as was objefted, it was 

to put a Charge upon the Defendant, which could not be but by Pꝛe⸗ 
ſcription; and none was laid here, no2 was it ſaid the Meſſuage was 
| an 


| 
| 
1 
: 
| 


a. 
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Vide Show. 


3 Lev. 133. 


Pal. 290. 
Cro. Car. 499. 


A Difference 
between 
charging a 
Wrong doer, 
and the Te- 
nant of the 
Land. 

Ld. Raym. 
266. 

Caſ. temp. 
An. 3, 179, 
220, 221. 


Comyns 7. 


an ancient Meſſuage capable of a Pꝛeſcription: But in Maintenance 
of the Declaration, and that it was well, being fo2 a Tort to his 
Poſſeſſion, was quoted 1 Cro. 575. 3 Lev. 266. it was fo? ſtopping 
a Way which the Plaintiff habere frui & uti debuit over the Defen: 
dant's Headow, without making any Title to the Way, but merely 
upon the Poſſeſtion; and held it would be good upon Demurrer. 


And per quoſdam, Upon a ſpecial Demurrer; and is ſo much the 
ſtronger, fo2 that it was a Charge againſt common Right; and there 
is Difference between charging a Wrong-doer, and the Tenant 


of the Land in which one would lay the Charge; beſides, the 


Law has Reſpet to the Nature of the Charge, as whether it 
ariſes by the Act of the Party, o2 by AX in Law: As in Aftize fo) 
a Rent-charge againſt the Tenant of the Land, the Plaintiff mu 
ſhew his Title; otherwiſe it is in Caſe of Allize fo2 Rent-Ser: 
vice; and the Reaſon of the Difference is, becauſe one is of com: 


mon Right, and the other not. 35 H. 6. 7. 27 H. 6. 15. a. So in 


Aſlize ok Common in Sols, there muſt be a Title made to the 


Plaintiff; ſecus it is of Common appendant, becauſe it is by Ack 


For not Re- 
pairing the 
Highways. 

Carth. 212, 


451. 


in Law; and though it map be by Pꝛeſcription, pet that is but 
ſubſequent Evidence, and not the Cauſe and Foundation of it. 
Ik the Pundzed be indifted fo2 not keeping the Highway in Re: 
pair, it need not be ſain How it is chargeable; but if it were 
againſt a particular Perſon, it is otherwiſe: So here, if/this Ac- 
tion were fo2 not Repairing another Man's Þsuſe, oz ſuch a 
Iighway, there would be Reaſon that the Plaintff muſt ſhew a 
Title, and a ſpecial Reaſon of the Charge, becauſe it would be to 


impoſe a Charge upon him againſt common Right : But here it is 


to repair his own Houſe, which of common Right He is bound to 

do; and every Body by Law is ſa far bound to repair his Þouſe, 

that thzough want thereof another be not pꝛejudiced. 2 
At Common Law, if there be two Jointenants of a Haule, and it 


wants Repairs, a Writ De Reparatione facienda will lie foz the one 


, againſt the other; ſo if the Þouſe of one be likely to fall to the Pie⸗ 


judice of another Man's Houſe, a Uirit De Domo reparanda will 


lie, and it is no Matter whether it be an ancient Pouſe, 02 a newoine! 


Writ 4% Dame But if the one were an old ruinous Houſe, and a new Houle be built 


reparanda, 
Sc. 


Waſte by 
Leſſee. 


Tenants of 
Rooms. 


Solebat repa- 


rari. 


Vide ante 20. 


near, it will not lie; becauſe the Tlozd Debet in the Urit would er⸗ 
clude him, and the Moꝛd Solet in the Trit may be left out: Reg. 153. b. 
2 Inſt. 404. Moore 374. 11 Co. 8 2. Weſtm. 2. c. 24. If Leſſee fo; Pears 
build a Houſe, it is Waſte; and to let it fall is a new aſte; Keilw. 98. 
Held on Debate, that if one Man has the upper Rooms of a Houle, 
and another has the Foundation and lower Rooms, and the upper 
Rooms be out of Repair, the Owner of the lower Rooms has an 
Action againſt him that has the upper Rooms; and ſo ft ſhall be vice 
verſa, fu: Non-repair of the Foundation: And we ſay, the Mall 
Solebat reparari, which Moꝛd is as ſtrong as Conſuevit, and takes 
away all Intendment oꝛ Doubt that it was a new Þouſe : So is the 
Caſe in 3 Mod. and the Caſe of Roſwell and Pryor was after 


Uerdict, and wouldotherwiſehavebeen ill. Vid. 5 Ed. 4. Fitz. Treſp. he 
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One was cutting down his Hedge, and it fell upon the Plaintiff's 
G2ound,; it is no Good Plea to ſay, that it fell againſt his CUill; 
but the Defendant ought to ſhew that he did what he could to 
hinder it, and that he removed it with all Speed. 

Againſt this were quoted the Caſes of St. John v. Moody, 1 Vent. 04. That 
274. If Allize be fo2 Rent againſt Tertenant, the Plaintiff is com: Pantif 
pellable to make a Title; otherwiſe if it be bzought againſt the Per- 15 0 we 
no2 of the Kent: Tf one nail Boards to my Window, J need not &c. 8 
in an Acton koz the ſame ſhew my Title, but if a Ban, who has vue , 
Gzound cloſe to my Houſe, in aſſerting his Right, build in my 14s. 
Light, there J muſt ſhew my Right, to have an Action agafnſt him 3 Keb. 528, 
fo2 it; upon which Reaſon is Cro. Jac. 43. Der t. &. Oliver's Caſe, n. 's 


fo2 hindering the Plaintiff from taking Coll in his Fair, without 319. 


ſhewing any Citle to it; good becauſe againſt a Wrong-voer. : 9 
292. Caſ. temp. W. 3. 215, 500. Ld. Raym. 713. Caſ. temp. An. 7, 8. Caſ. Mac. 5, , 
or EA B-27%, og has. 647. ym. 713 al. temp. An. 7 al. temp. Mac. 25. 1 Mod 


Holt, Ch. Juſt. The Caſe of Sands and Trefuſis is not like this; Vide 2 Show, 
fo? there the Solebat goes to the Currere, which is the Thing com- 27 
plain'd of; and Solebat is of an incertain Sigriſication, and properly 1 
goes to repeated Acts; and it is ſaid the Mall Solebat reparari, and 3 Cr. 325, 
pet it is a permanent Thing, and therekoꝛe it is very impꝛoper to ſap 7V;, 575. 
a permanent Thing Solebat. And he allowed, that fozmerly and till »87, x50. ' 
there is a Difference between charging a Wrong-doer, and the Tenant % ©). 
ok the Land; foz to charge a Tertenant, one muſt make Title by jncerrain Sg. 

Gꝛant 02 Pꝛeſcription, but none need be made againſt a Wrong-docr ; nification, and 
And foꝛmerly it was thought neceſſary to maintain Caſe againſt Ter- ber ro. 
tenant fo2 ſtopping a Way, to ſhew Title; but the contrary has been 
holden ſince; Vid. Brit and Stroud, and that as well on De⸗ 4 Mod. 418. 
murrer, as after Aerdick; but J know no Caſe where one puts a dee ante 19. 
Charge upon another, except it be of common Right, but he ought 
to ſhew Title, as in caſe of repairing one's Houſe : But if J have a 
Houſe of Dffice in my Szound walled, and no Cellar is contiguous 
to it, and another digs a Cellar cloſe to my Mall, which ſtands well 
till you have dug your Cellar, it ſeems hard to bzing a greater 
Charge upon me, by his digging his Cellar contiguous to my Wall, 
whereby my Wall is in its Nature become weaker : Suppoſe one Man Caſes pur. 
has a Þouſe, and Cellar contiguous to it, and one Mall lerves faz 
both, and he ſells the Cellar, Who ſhall repair the. Wall 2 ©2 ſup- 
pole this Cellar was made after the Gault, and the Kall thereof; 
ko; the one Party's making a Wall, ſhall not take away the Owner 
ok the contiguous Soil's Liberty of digging a Cellar; bur ſuch 


digging ought not to bzing a greater Charge upon the other. 


Gould Juſt. Yoſt certain there are a great many Caſes, that ff a lc. 
Man declares that he ought to have Common, &c. if it be against ts: # 
the Tertenant, oz Owner of the Soil, there ought to be a Ci 1? 
made, 1 Vent. 319, 356. but latter Caſes have gone otherwtie ; 

Vid. Matthew's and Baker's Caſe, and plottney and Slaughter, Hill. 
4 W. & M. Roll. 1771. And here it is ſaid, He ought to repair; and That the | | 
that Wo, ought, will bzing the Batter in Evidence, and the Oik. n beg e 
ference is between a Declaration, and a Plea in Bar. 2 Vent. a 8 5 2 
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Per cus, De. And at another Day, per tot Cur, The Declaration is good; fo? 
—_— there is a ſufficient Cauſe of Action appearing in it, but not upon the 
= upon the C{102D Solebat ; but if the Defendant has a Þouſe of Office incloſed 
Word Solebat. With a Mall which is his, he is of common Right bound to uſe it ſo 
as not to annoy another; and there is a great Diverſity between a 
Preſcription to put a Charge upon a Man to repair his Fence, and tg 
ercuſe one from a Treſpaſs, fo2 ſuch Charge muſt be by P?2eſcription 
But the Reaſon here is, that one muſt uſe his own ſo as thereby not 
to hurt another; and as of common Right one is bound to keep his 
Cattle from treſpaſſing on his Neighbour, ſo he is bound to uſe any 
Vide 1 Salk. Thing that is his, ſo as not to hurt another by ſuch Uſer. Tf a Man 
22, been Has two Þouſes, one of which has a Houſe of Office that is kept in 
Boyer and by the Mall of the ſame Þouſe from a Cellar in the other, and he 
e uf * ſells the Þouſe to which the Pouſe of Office does belong, the Buyer 
Ante 245. is to keep it in good Repair, ſo as not to pꝛejudice the Uendoz's 
Iouſe; fo he is ſo to uſe it as not to hurt another. 
Suppoſe one ſells a Piece of Paſture lping open to another 
Piece of Paſture, which the Gendoz has; Uendee is bound to 
keep his Cattle from running into the Gendoz's Piece; ſo of 
Dung, 02 any Thing elſe. ; 
When Ven- Ik a Mon eres a Houſe of Office, to which there is contiguons 
cce nn Cel, d Vacant Piece of G2ound which is his, and by which the Þouſe 
lar. ok ©ffice is kept in; there if he ſells the vacant Szound, and 
Uendee digs a Cellar in it, as he may do, there he muſt defend 
his Cellar againſt the Þouſe of Office. | | 
1 Lev. 122, Ika Man builds next to a vacant Piece of Szound of his own, 
1 and then ſells the new pouſe, keeping the Szound in his own 
1 Mod. 72 Pands, he cannot build upon the waſte G2ound fo as to ſtop the 
2 Sal. 459. Lights of the Heuſe; foz by Sale of the Houſe, all the Lights 


TO 45% and all Neceſſaries to make them uſeful, paſs; fo2 by Sale of the 


Pooh. 170. Douſe, all the Convenience it has will paſs; and as he himſelf 
. — . tannot build to the Prejudice of the new Houſe ſo ſold, fo cannot 
Hob. 131. the Gendee of the vacant G2ound do it: But if in that Caſe he 
Ante 116. had ſold the vacant Szound, without reſerving the Benefit of the 
Hat 136... Lights, the Court doubted in that Caſe that Gendee might build 
2 Keb. 825. lo as to ſtop the Lights of the Gendoz, becauſe he parted with the 
1 Cro. 419. G20Und Without reſerving the Benefit ok the Lights; fo2 that 
Where den. Caſe differs from that of Palmer and Flechier: And they laid they 
not the Bene- dollbted in the Caſe in Keilw. 98. where it is held, that the Owner 
fe of Lights, ok the lower Rooms in a Pouſe is bound to repair the Founda- 
3 4% tion: There is indeed a Writ in Nat. Brevium 127. to a Bayo?, 
455. to command him that has the lower Rooms to repair the Founda- 
Plaintiff tlon, and him that has a Garret to repair the Roof; but that is 


might have 


declared bet. NCOUNDED upon a Cuſtom + And the Declaration would be better to 


ter. ſay only, That the Wall, and pouſe of Office, are the Defendant's; 


and that th2ough Default of him, the Filth ran into your Cellar. 
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Sed Judit Et Jud' pro Quer' per aotam & plen Cu. 
pro Quer a FT er (of 
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Pancipal 


Matters. 


A. 
Abatement, 

Aae by Death Page 300 
Time to plead in Abatement 175 
Writ abated ex Officio 193 

Two Sorts of Pleas to abate the Writ 

2 

Plea in Abatement to- the Addition of 

Gentleman 80 


Demurr' to an Abatement for Want of 


Additions in an Homine Replegiando| 


| 84. 
In Abatement, that he received Order 
of Knighthood, good 105 


Abatement for Miſnomer, with a Tra- 
verſe, Repleader, and Demurrer 11 
Demurrer in Abatement, Joinder in Bar 

198 
Pleading in Abatement for Want of di- 
ſtinguiſhing Father from Son Bid. 


Plea in Abatement to a Scire fa, that 


J. S. was a Tenant not ſummoned 199 


Acceſſory and Principal Vide 32 
Acetiams Vide 266 
Acceptance. 


Feoffment and Acceptance pleaded in Sa- 


tisfaction of a Bond 82 | 
4 


Account. 


Indictment for tearing an Account after 
it was ſettled Page 175 


Actions on the Caſe. Vid. Caſe. 


Locality of Actions. Vid. London 

Of laying Actions for Money won 129 
Ohject. That ſuch an Action was never 
brought before, therefore lies not, an- 


ſwered 56 
Addition. 


Servant to J. S. is a good Addition 58 
No Addition needful to a Writ Vicon— 
tiel 85 


Adminiſtration. 


Adminiſtration by the Archdeacon of D, 
cannot intitle the Plaintiff upon a Judg- 
ment obtained at Meſtminſler 134 
If Adminiſtrator doth not appear in the 
Declaration, it is fatal on Demurrer 
135 

Of one's only generally admitting him- 
ſelf Adminiſtrator 136 
Plaintiff as Admini/irator ſues the De- 
fendant as Executor, the Inteſtate dy- 


ing 
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| 
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ing before the Return of the Writ of 
Inquiry upon an Interlocutory Judg- 
ment Fage 142 


Ordinary of Ireland may commit Admi- 


miniſtration here in England of woo 
within his Dioceſe 
Pleading Adminiſtration by a Peculiar 


134, 241 

The Power of an Adminiſtrator de Bo- 

nis non 294, 297, 298, 3oo 
Admiralty. 


If Prohibition lies before Appearance, to 
ſtay Proceſs in the Admiralty in qua- 
dam Cauſa Salvagii 11 


Whether the Court of Admiralty can 


compel the Payment, where the Ma- 


ſter hypothecates the Ship and Goods 


Tbid. 


Of the Maſter's compounding for the 


Ranſom of the Ship I2 
Prohibition to the Admiralty to a Suit 
concerning Seamen's Wages on the 
Statute of Limitations 25 
Property bound by Sentence in the Ad. 


miralty 26 
From what Time Duty to Seamen ari- 
ſeth | Did. 


The Admiralty hath Juriſdiction of the 
Hypothecation of a Ship 12, 25, 79 


Caution given in the Admiralty to ſome 


Part-owners of a Ship, and there af- 
terwards libelled, the Ship being loſt 
102 

Ship in Diſtreſs pawned by the Maſter, 
if Prohibition may be to a Libel 7g 


Libel in the Admiralty for Seamens Wa- 


ges 7 4 5 
Almanack. 


Where the Almanach is Part of the 
Law 41, 81 


Whether the Court can take Notice of 


the Miſtake of a Day, being told it 


Ore tenus 196 


A Calculation moveable for Eafter, Tb:d, 


Amendment, by Memorandum in a 
Declaration, Vide 33. 


Of Exception in criminal Matters by Stat, 


8 H. 6. | Page 269 
Where Amendment muſt begin in Re- 
pleader 2 


What Errors of a Judgment in an infe- 
riour Court, will be allowed to be 
amended 16 

Difference of Amendments of Writs, 284, 


286, 263, 279, 310 


| What's amendable in Crown-Calee by 


the Common Law 268, 271, 281 
Of Amendment of Indictments, Informa- 
tions | 272, 273 
If criminal Proceedings are amendable 
per Statutes 276 
If Error in the Teſte of a Writ be 4 
mendable Thid. 
What cured by the Stat. of Jeofails 


4, 5 
The Statutes of Amendments explained 


285, 286 
Appeal. 


Appeal brought againſt one acquitted at 
the Aſſizes, upon Indictment of Mur- 
der: Motion to have the Appellee 
diſcharged : Per Cur', He muſt be ar- 
raigned, and then he may plead his 
Releaſe, or Auterfoits Acquit 219 


Apprentice, Vid. London. 


Indictment for refuſing to provide for a 
poor Apprentice 103 
Indidmene for inticing an Apprentice to 
depart, is naught 182, 288 


Bond to make Apprentice free at the 


End of 7 Years, or 8 Years, if re- 
queſted, how to be conſtrued 


227, 259 
Archdeacon. 


How Archdeacon may orant Adminiſtra- 
tion, and how to be pleaded 134 
Arreſt. 


%S CAbGLE 


Arreſt. 


Of Arreſting one going from Court, 
Page go 

Motion to diſcharge one arreſted on a 
Sunday without Warrant 96 


The Bailiff pronounced an Arreſt, but | 


laid not Hands on the Party, it is no 
Arreſt nor Reſcous 173 
One hinders a Bailiff from arreſting a 


Man, it is a Contempt to the Court, | 


tho' no Reſcous 210 
Bailiff ſtays below at the Street-door, 
and ſent his Follower with the War- 
rant up three Pair of Stairs in Diſ- 
guiſe, who laid Hands upon the Pri- 
toner, and told him he arreſted him: 
The Priſoner got from him, and ran 
down to the firſt Floor: The Deten- 
dant, being below in his Shop, ran 
up before the Bailiff, and opened the 
Door, and put the Priſoner in, and 
would not ſuffer the Bailiff to go and 
take him, Qyere, If a good Arref! 
211 


Aſfumpſit. Vid. Caſe. 


Indeb. aſſump. by one Partowner againſt 
the other 204 


Special Aſumpſit, for that J. T. having | 


a Rent-charge out of the Detendant's 
Lands, would ſave harmleſs againſt 
Diſtreſſes, &c. promis'd to pay ſuch 
a Sum: If there be no Right of Di- 
ſtraining appears, it is no good Con- 


ſideration 205 
Indebitatus Aſſumpſit lies not for Mo- 
ney won at Play 128 
Nor upon mutual Promiſes 129 
Nor upon a Bill of Exchange againſt 
the Acceptor Ibid. 


A ſpecial Aſumpfit for Money won at 
Play, and how to be brought id. 
Tndebit” Aſſump by Executor, for Mo- 
ney of the Teſtator rectived to the 
Uſe of the Executor | 161 


—— 


Aſſumpſit on the . Defendant's inconſide- 
rately promiſing to pay two Grains 
of Rye, and ſo on by progteſſional 
Arithmetick Page 30 5 

Aſſumpſit after the fix Years, brings the 

| Matter out of the Stat. of Limitati- 
ons; but owning of the Debt goes 


&c. 131 


Attachment. Vid. Attozney. 


Proceſs upon Attachment in London 78 
Rule for an Attachment on an Afida- 
vit, Niſi Cauſa, for a Reſcue 141 


Attoznep, See p. 191. 


Judgment upon an Attorney's appearing 
without a Warrant 16 


Attachment againſt an Attorney for pro- 
curing one to be turned out of quiet 
Poſſeſſion Ibid, 

Two brought Error by two Attornes ; 


one Attorney aſſigus Error, the other 
pleads, &c. 40 
Attorney promiſing to appear 4.2 
Contempt upon Attorney undertaking to 
appear for a Defendant 86 
Bill againſt Attorney, when to be filed 
100, 175 


Attorney of the Common Pleas pleads to 
the Juriſdiction of the Court; he ſhall 
not be ſworn to his Plea, nor ſhall 


the Writ be ſet out at Jaige 114. 
Attorney taking Money of a Man, and 
not doing his Buſineſs 187 


Plaintiff declared as Clerk of the Court : 
Defendant pleaded he was Attorney 
of the Court, ab/q; Loc, that he is à 
Cleik of the Court: Plaintiff replies, 
he is a Clerk of the Court, provt 
patet per Record inde reſiden' in Cur, 
&c. and prays the Record may be 
inſpected : The Plaintiff is regular in 
his Pleading, and it Defendant will 
not join Iſſue, Plaintiff may fign 
Judgment 306 


4 M Averment. 


not ſo far 309 
No ſuch Thing as a Promiſe in Law, 


: 
£ 
b 
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TABLE 


If one Point be final, the Award good 


35 1 Bail for Feme Covert 
To pay 101. in full of all Demands, 


If Award of collateral Matter in Sa- 
tisfaction of Damages, be a good Plea 
in Bar, without alledging Perform- 


averment. 


Where immaterial, and the Iflue imper- 
tinent Page 3 
Rule of Averment upon Actions in an 


inferiour Court, to ſhew it to be 
within their Juriſdiction 223 | 
Plea ill for want thereof 306 
Avowant. | 


Pleads a particular Eſtate, without ſhew- | 
ing who had the Fee 223 


Award. 


Conſtruction of awarding Suits to ceaſe 


34, 35 
Conſtruction upon the Awarding a Re- 


leaſe Ibid. 


for ſo much 


how far extends Thid 
The Awarding a Sum of Money is a 
Bar of Action Did. 
When Award ſhall be ſaid ready to be 
delivered 82 
Of Parol Award 160 


Debt on Bond to perform an Award, 
Ita quod, &c. no Award is pleaded, 
and a Parol Award ſet out: If Pa- 
rol Award may 
vered as well as one in Writing 160 


Award ready to be delivered, how to 


be underſtood bid. 


ance 222 
Partition awarded, and not ſhewed how 
to be 231 


Dimidia Pars, Medietas, Conſtruction 


Tbid. 
Award, that a Suit in Chancery between | 


the Parties ſhall be diſmiſſed, good 
232 

The Extent of the Words, (Demands) 
in an Award 


be ſaid to be deli- 


Thid.” 


A ſtated Rule in Awards, that are to bs 


de & ſuper Pramiſſis Page 232 
Award to pay Coſts of Suit depending 
in an inferiour Court 245 
Debt on Bond for Performance of an 
Award 244 
Where the making of an Award is the 
Date of it Ibid. 
De & ſuper Præmiſſis, how far extend- 
ed Bid. 


Auard uncertain, and ſo not final Bid. 
The Award of the Writ of Inquiry 
was, Ideo Praceptum eft Vic Lon- 
don quod Inquirat, and amended, 


306 


* 


B. 
Bail. 


—— 


(105. Vid. Feme) 17 
Bail diſcharged upon poor Priſoner's 
confeſſing the Action mY 


The Time to except againſt Bail after 
Notice 24 
Bail, upon a Certiorari to remove an 
Indictment 
If Bail in Error upon a Bond for 3 
Return of a Ship 58 
Warrant of Attorney to confeſs Judg- 
ment to ſave the Bail harmleſs for ſo 
much Money receiv'd by him to their 
Uſe as Executor 77,91 
Sheriff takes one Ball- Bond upon a Debt 
by three jointly and ſeverally. Plain- 
tiff takes an Aſſignment, and would 
have the Sheriff amerced. Agreed 
that the Bond was not according to 
the Statute 122 
If the ſame Bail be to the Action after 
the Aſſignment, Plaintiff may except 
againſt them Tbid. 
Regula in B. R. it Debt be brought up- 
on a Recognizance in B. R. the De- 
tendant bath 8 Days in full Term to 
render the Principal 132 


on 


The T A B L E. 5 


Of Proceedings on Bail-Bond in C. B. 
and B. R. Page 132 
Irregular to proceed on a Bail. Bond 
till Eſſoin-Day of the next Term 
226 

Bail may render the Principal when 
they pleaſe, and take him upon a 
Sunday, So may a Sheriff take an 
Eſcaper 231 
At what Time Bail may ſurrender the 
Principal, tho' Notice be not to the 


Plaintiff | 238 
When Bail above upon removing a 
Cauſe by Hab Corp 242 


The Bail in Circuit- time charge the 
Principal with 4000 J. and was ſoon 


after charged with the Quęen's Debt 
247 

In Caſe of Bail, if the Recovery were 
for more than is mentioned in the 
Ac etiams, the Bail not to be charg- 


ed 266 
Caution againſt extravagant Ac etiams, 
and exceſſive Bail 267 


Scire fac againſt the Bail, who plead 
no Capias ſued within the Year 139, 
304 

If Defendant dies after Capias, and be- 
fore the Return of it, the Bail is diſ- 
charged 30 5 


Motion to make a Bail. Piece and Red. 
didit ſe, according to the Writ op- 


on an Eſcape brought, but denied 

| O9 

A Priſoner for Debt under 100. Gif: 
charged purſuant to the late Act, and 
after was taken again for above 100 J. 
He muſt find ſpecial Bail 301 
One cannot move to ſtay Proceedings 
upon a Bond for Payment of Prin- 
cipal, Intereſt, and Coſts, till Baz/ 
put in 11 
Debt upon Recognizance againſt the 
Bail. Plea, that there was no Capi- 
as againſt the Principal, v. 304. Repl. 
That there was. Rejoin. That a 
Writ of Error was allowed before 


the Return of the Capias 139 
Judgment upon a Recognizance by Bail 
15,7 


4 


1 


Common Forms of declaring upon Re- 
cognizances againſt the Bai! Page 


159 
Bankrupt. 


Action on a ſimple Contract by Aſſignee 
of a Bankrupt by Commiſſioners, 
how to be laid, viz. the Promile 
muſt be to the Bankrupt himſelf, 


unleſs expreſly made afterwards to 
Aſſignee 131 


Baron and Feme. Vide Feme. 


Baron and Feme Executors. They de- 
clare in Indeb' Afſumpſit as Execu- 
tors, If upon Nonſuit, they ſhall 

pay Coſts 91 

Husband leaves his Wife. Plaintiff en- 

tertains her, and brings an Action a- 


gainſt the Husband for her Diet and 


Of Baron and Feme acknowledging a 
Deed in Court 263 
A Man and his Scolding Wife in a 
Writ of Error, and Judgment upon 
the Indictment, come in Perſon to 
aſſign Error upon the Indictment of 
the Woman for being a common 
Scold, and did 213 
Action againſt Adminiſtratrix, who in 
her Husband's Life-time dealt ſepa- 
rately, in ſelling Tea, on a Bargain 


by her then made 162 
Battery. 
In the King's Court 75, 70 


What Aſſault makes a Battery 149 
Spitting in the Face is a Battery 172 


Difference of Bills of Exchange 29, 30 
Proteſt by the Statute 9 . 3. is for the 


Benefit of the Drawer 81 
Error upon an Inland Bill of Exchange 
not proteſted 80 
Interest 


Lodging 171. 


Bills of Exchange. Vide Merchant. 


11 
po 
| 
| 
jy 
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Intereſt upon a Bill of Exchange Page 


138 


Bond. Vide Bail, Obligation. 
Bond to be ſpecified, or not 167, 184 


One cannot move to ſtay Proceedings 
upon a Bond for Payment of Prin- 
cipal, Intereſt and Coſts, till Bail put 
in 11 

Bond or Note of 20 Years ſtanding 

1 

Diverſity between the Condition of a 

Bond when it is a Duty, and when 


to do a collateral Act 227 
Boꝛoughs. 
Two Sorts of Boroughs | 51 


Woman indicted at the Quarter-Seſſions 
of a Borough 220 
Diſcent of Borough- Engl:/þ 120 
Difference between Gavelkind and Bo- 
rough-Engli/h 121 


Pidges, Vide Ways, 


Information for not repairing a Com- 
mon Bridge, ratione tenure I 50 
Por {uftering a Bridge to be out 
of Repair 161d. 
Error of a Judgment upon Indictment 
for not repairing a common Bridge 25 5 
Motion for a new Trial for not repair- 
ing a Bridge 307 
By-Law, concerning free Porters in 


London 123 


C. 


Cape. | 
Grand Cape and Petit Cape, Vid. 4, 6. 


Ations on the Caſe. 


(28 may be where the Party hath 
no other Remedy, 


u ftole my 


— 


Actions on the Caſe fo2 Moꝛzds. 
Box-Wood Page 23 


You have flolen my Timber, actionable, 
and why? And other Words for 
ſtealin 23, 24 

Caſe for ſcandalous Words of a Juſtice 
of Peace, and Chancellor of a Con- 
ſiſtory Court, There goes your rare 
Chancellor, to ſuborn Witneſſes againſt 
the Parſon 200 

To ſay one ſole a Deer, without aver- 
ring it to be a tame one 104 

Words ſpoke at ſeveral Times in Defi- 
mation of a young Woman. Verdict, 
and entire Damages, the firſt Word; 

not being actionable 148 

Scandalous Words ſpoken of a publick 
Officer, and in Reference to his Of- 
fice 201 


Caſe fo2 Toꝛts. 


For a Diſturbance of Right of Common 
For ſtopping Lights 110; 3123, 1 
Difference between charging a Wrong- 
doer and the Tenant of the Land 312 
For malicious Proſecution 25 
For malicious indicting the Plaintiff's 
Wife of Felony, how the Plaintiff 
ought to proceed in this Action 216 
For malicious indicting of Barratry 261 
Caſe for not repairing the Wall of his 
Vault, &c. 311 
For reſcuing a Perſon on mean Proceſs, 
and the Evidence 211 
For an Eſcape on Proceſs out of inferi- 
our Court, if it ought to ſhew the 
Authority of the Court 72 


For conſpiring to vex and oppreſs the 
Plaintiff, Caſe 169 


Indictment for Conſpiracy lies before 
Acquittal ; but Cale lies not till Ac- 
quittal 137 


Caſe for uſing the Trade of a Woollen- 


draper contrary to Cuſtom 21 
Caſe upon a Writ for Election of Mem- 
bers of Parliament 45 


For 
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For Obſtructing his Vote, and what Re- 
medy Page 45, 46, 4 
Whether the Action ought to be till he 

Parliament hath determined the Right 


49 


Caſe on Affumpſit. 


Caſe upon mutual Promiſes of Marri- 
age, and no Evidence of her expreſs 
Promiſe 172 

How one may declare in Caſe upon 
his Poſſeſſion, againſt a Wrong-doer 

| 19, 21 


Certiozari. 


If an Order be removed by Certiora- 
ri, on which Appeal lies; before Ap- 
peal it ought not to be filed till the 
Court is informed of the Matter, and 
then they will grant a Procedendo 
notwithſtanding the Certiorari, 40 

Vid. 43 

When a Certiorari may not hinder Ex- 
ecution, &c. 33, 43, 83 

Certiorari ad Informand conſcientiam 
Curiæ 206 

If the Court may ſend a Certiorari at- 


ter In nullo eft erratum pleaded 


Did. 

Certiorart ex Officio, the Form of En- 
try 208 
Bail upon a Certiorari to remove an 
Indictment 33 
Certiorari where Error don't lie 17 


Church. 


If a profeſsd Church-man may go to 
Meetings 190 


Mandamus to ſwear in Church-war- 


dens, and the Return 89 
Libel for not coming to his Pariſh- 
Church on Sunday, and not receiving 
the Sacrament 


188 | 


— i 


Expoſition of Stat. 1 Eliz, [to his own 
Pariſh-Church, or ſome other] Page 


I 89 
Clerk. 


Pariſh-Clerk ſues Church-wardens in 
the Spiritual Court for Money due 
by Cuſtom 252 
Clerk of the Peace convicted of Miſde- 
meanors, as for taking exceſlive Fees 


192 


Colleto2s and Aſſeſſozs ok Taxes. 
Vide Inditment. 


Common. 


Preſcription for Common for Cattle levant 
and couchant, good to a Meſſuage or 
Cottage 114 


Compoſition Ak. See Covenant. 


Conſpiracy, See Caſe and p. 100, 137, 
138, 185, 186 


Conſtables, 


Ale-Sellers not qualified to be Conſſa- 
bles 42 


Contempt. 


What is a Contempt 43 
Contempt againſt the Privilege of the 
acen's Palace 73 
Commitment for Contempts, &c. to an- 
ſwer Interrogatories in Cuſtody 1614. 


Continuando, 


What Things may be laid with a Conti- 
nuando | 38 
How the Continuando ought to be laid 


39 
Con- 


4 N 


— 


The TABLE. 


Conſtruction of Secundum conſuetudinem 
Curiæ of inferior Court Page 61 


Convition. 


Cynviction by Act of Parliament, as for 
imbezilling Yarn, per Stat. 7 Jac. 
I. c. 3. Before Juſtices muſt be after 
Summons: (Vid. Summons) 41 


Procedendo upon a Conviction removed 


by Certiorari 17 


Copyhold, 


No Occupancy of a Copybold Eſtate, for 
two Reaſons 66 
Cuſtom to grant Copybold to three Per- 

ſons ſucceſſive, ficut nominantur in 

 Charta 63 

Lord that may grant for three Lives 
may grant for one 68 

Pleading a Copyhold Eſtate, viz. ad vo- 
luntatem Domini, &c, 19, 20 


Coppozations. 


Of Declarations againſt Corporations 


Aggregate, can't be as in cuſtodillarr 


Of their electing Parliament men 52 


a | Coſts. 


Coſts and Damages their Diverſity, &c. 
Ic 
No Cofts for the Defendant, if he wk 
Judgment on Demurrer 88 
Wife Executrix, and Husband and Wife 
declare as Executors ſur Indebit' A. 
ſump”, if upon Nonſuit, they ſhall 
pay Cots 91 
In Trover upon the Executor's own Poſ- 
ſeſſion, he ſhall pay Cofts 92 


Where Coſts to be paid upon Nonſuit 94 
Where the Defendant . ought to have 
Co/is upon the Plaintiff's being non- 


3 . 


| 


ne. 


ſuited, though he declare as Executor 
Page 181 


Covenant. 


Covenant by Leſſee againſt Leſſor: De- 
fendant pleads he entered to diſtrain, 
and traverſeth the Ouſter: Plaintiff 
demurs. Judgment pro Defendant 

I 50 

Covenant brought by an Apprentice 1 4 

How the Act of Composition ought to 
be pleaded 58, 156 

Oyer of the Body of the Deed of Cove- 
nants, is not compleat without Oyer 
of the Indorſement, (if there be one) 

2 

The Nature of an Indorſement 164 

Covenant againſt Husband and Wife up- 
on a Demiſe to her dum Sola 239 


Cotnſelloz, &c. 


His Privilege to have a Trial at Bar, 


123 
Formerly an Attorney, accuſed of Fraud 
and Extortion 137 


Court Jnferior. 


Rule of Averments upon Actions in In- 
ferior Courts, to ſhew it to be with- 
in their Juriſdiction 223 


Where it is hard to hold the Defendant 


to his Confeſſion in pleading, or not 


10 


Cuſtom. 
Three Reaſons to ſupport a Cuſtom 
| | 412 
D. 


„  — 


D. 
Damages. Vide Cofts, 
Declaration. 


ULE upon Declaration delivered 

in Hillary Term Page 22 

The Fact ſeemed to be laid before the 

Cauſe 33 

But if the Declaration was after, it 

ſhould be right Ibid. 

The firſt Declaration will help the ſe- 

cond 129 

Of leaving Declarations in the Office 
I 

Recital of a Deed to lead the Uſes of : 

Fine, whether Evidence 45 


Defauit. 


Default after Iſſue in real and perſonal ; 
Actions, and the Conſequence 4, 5 
Default peremptory, where 5 
Where Judgment ſhall be upon the De- 
murrer, or the Default Bid. 
Diverſity as to the Defaults of the De- 
fendant, or the Plaintiff 6 
Where Demurrer waived by Default in 
a perſonal Action 7 
When Inqueſt may be taken by De- 
fault, before Count or after id. 
Judgment by Default after Demurrer 
joined 9 


Demand. 


See the Difference where a Duty is pay- 
able on Demand, and where it 1s no 
Duty till Demand 200 


Demurrer, 


«Demurrer Joined in Paper, and Plea al- 
lowed to be changed 38 
Difference of Demurrers 118 
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Deodand. 
Forge - Wheel, if a Deodand Page 187 


De vile. 


Whether Fee-Farm Rents will paſs by 
the general Words, Of all my real 
and perſonal Eſtate 106, 107 

How if it be with the Words, Not 


otherwiſe diſpoſed of „ 207 
The Word [ Eſtate] will paſs a Free- 


hold as well as a Chattel Did. 
Conſtruction of the Word [ Eſtate] 
| | Ibid. 

N of general and particular 


ords in the Clauſe of the Will 
M32; 108 

| Refidue of the Eſtate (to what the 
Word Reſidue relates) Did. 


(Una cum) in a Deviſe, how it extends 
108, 109 

Conſtruction of the Words [All my E- 
tate] in a Will 110 
Rule of a Devi/e to a particular Pur- 
poſe 341 
The Words [Not otherwiſe diſpoſed of ] 
how to be expounded. Lid. 
All the Reſt and Reſidue, if by the 
Word [Ref] a Reverſion may paſs 
Lid. 

Deviſe to an Heir at Law, paying, &c. 
and for Default thereof, Remainder 
over; the Heir till Default is in by 
Deſcent 241 


Diſtreſs. 


Diſtreſs for a Pariſh-Rate upon Tenant 
of Part of an Houſe, made before 
Quarter-day by Virtue of a general 
Warrant | 27 1s 

Whether if Inhabitant coming in three 
Weeks before the Quarter-day may 
be rated e Did. 


Caſe 


— — 


The TABLE. 


— — 


Caſe for reſcuing Goods, the Plaintiff 


had diſtrained for Rent upon a De- 
miſe from Year to Year 
Diſtreſs, when to be removed Bid. 


Juſtices Warrant to levy by Diſtreſs up- 
on a Deer-ſtealer 83 


— 


E. 


Ejetment. 
N Eje&ment for five Years after Ver- 


dict for the Plaintiff, he was delayed | 


of Judgment and Execution by In- 

junction, till the Term ended; moved 

to renew the Term, but denied 130 

In Ejefment, Poſſeſſion of one Jointe- 
nant is Poſſeſſion of the other 

In Ejefment, one trick d out of Poſſeſ- 
ſion, and the Manner 73 

If one pretend Title to the Land, give 
Security to the Tenants to ſave them 


harmleſs upon paying him the Rent; 


and after another recovers in Eject- 
ment againſt them, they have no Re- 

medy againſt the Security, till, &c. 

Sci fa upon a Judgment in Ejeõtment, 
not amended 310 
Recovery of the mean Profits, which is 


from the Time of the Action brought, 


and without actual Entry, there can 
be no Recovery of the Profits 222 
Entry upon a part demiſed and not with- 
in an Exception | 45 
Abuſes in Ejectment as to nominating 
Leſlees, Cc. 309 


Erro!. 


Denying a Repleader where it ought to 
be, is Error 2 
Two brought Error, and made two At- 
tornies ; and of the Aſſigning Error 
by them 40 
Judgment affirmed, another Writ of Er- 
ror having been before, and returned 


61 
I 


Page 215| 


— 


Error for Want of an Original, and a 
Releaſe of Errors pleaded Page 113, 
3 
Original, 
174, 206 
Difference between Errors in Law, and 
Errors in Fact 207 
Error of a Judgment in Debt by Con- 
feſſion, and Want of an Original af. 
ſigned for Error, and certified : De. 
fendant pleads a Releaſe, but no Ve- 
nue laid: Plaintiff demurs. Quære, 
Whether the Court, being informed 
that there was an Original below, 
could by Law award a Certiorari ad 
Informand Conſcient' before they re- 
verſed a Judgment for a juſt Debt 
206 
Time to except againſt Bail put in up- 
on a Writ of: Error 230 
Writ of Error, no Superſedeas till No- 
tice 130 
How to prove Entry and Claim 44 


Error aſſigned for Want of an 


Eſcape. 


Where one Excommunicated, Cc. E- 
ſcaping may be taken de Novo 78, 
Of Eſcape upon mean Proceſs, and 5 
taken by an Eſcape- Warrant 21 
Intent of the Act againſt Eſcapers, and 
a new Rule made 3 
Two Coroners, one inſolvent, ſuffers an 
Eſcape; whether the other ſhall be 
charged 37 
One taken up upon an Eſcape- Warrant, 
{| yet common Bail, and why 63 
The Retaking of an 3 on a Sun- 
day by a Judge's Warrant, is lawful 
95 

For Eſcape in the Teſtator's Life- time, 
the Executor may have Debt againſt 
the Jaylor 125 
The Sheriff returns a Warrant, That 
one who had eſtaped out of B. R. 
was taken up upon an Eſcape-War- 


rant 154, 254 
One 


Fd 
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One Grant voluntarily ſuffered to eſcape, 


— _ 


| Debt by Adminiſtrator durante Abſentia 
voluntarily returned, and being de-] of the Executor Page 304 
tained, brought Action Page 183 | 
Bond may be given to ſave the Warden | | 
againſt all paſt Eſcapes, but not a- Execution. Vid. ſupra. 
gainſt future; N 2235 Vid. Sheritt. 
T. in Newgate upon Eſcape Warrant, 
and diſcharged, was after arreſted, | When Execution is compleat upon Hab 
and in Cuſtod Mar 253] fac Poſſeſſion 27 
If a Cſſet Executio be for a Year, Exe- 
cution may be within the next Year 
Eſcrow. | | without Sci fa 288 
| | | Ro Execution is an intire Thing, and the 
Debt upon a Bond; Plea delivered as an | Conſequence 298 
Eſcrow, and iſſint non eſt Factum, | 
Replic' with a Traverſe of the De- 
fendant's Plea, and Iflue thereon 217, Expoſition of Moꝛds, &c. 
218 
Where one taken on an Excommunicato | Alta via Regia s 258 
capiendo Eſcaping, may be taken de | Cauſing, Procuring, &c, 99 
Novo 78, 79 | Colore, &c. 170 
| Communts 256 
Executoꝛ. Conquerantur 56 
Coſts 157 
A Recovery was againſt the Defendant, | Debet & Solet 312 
and Judgment againſt him de Bonis] Default of another 249 
Teſtatoris; then Action is brought by | Dimidia pars 231 
the Executor on the firſt Judgment, | Eſtate toy, 109, 110 
and ſuggeſts a Waſting the Aſſets, the | Falſo & Malitioſe 32 
Debt not being ſatisfied 12 5 Inde 2602 
For Eſcape in the Teſtator's Life-time, Kneave of Land 140 
the Executor may have Action of | Liberum Tenementum 117, 118 
Debt againſt the Jaylor Thid. | Malitia precogitata 33 
Where Executor ſhall anſwer for no] Medietas 231 
more than he received: Where the Piſcerunt 183 
Value of the Goods ſhall be Aﬀets| Prætenſum 302 
182 | Pretentum 170 
Where voluntary Payment by an Exe-| Pretextu, Cc. Tbid. 
cutor is a Devaſtavit 144 Procuravit 32 
Indebit' Aſump by an Executor for Mo- Publicus 256 
ney of the Teſtator's received to the] Remainder 112 
Plaintiff's Uſe 151 Reſidue i 108 
Capias returnable ſuch a Day, and Exe- | Secundum Conf. Curie 61 
cution of it ſedente Cur, good, ſecus| Solebat 312, 313 
not 5 | Statum 109 
Executor, when eſtopp'd in his Evidence | Subornation T 202 
of Want of Aſſets by ſufferiug Judg- | Unacum, in a Deviſe 108, 109 
ment by Default o8 Via regia 215 
When an Eſtoppel runs upon the Land, | Volentibus 188 
it alters'the Intereſt of it 258 | Extortion, &c. See p. 192 
4 © Evidence, 
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Vid. Witneſs. 


Where an Order, or bare Commiſhon of 
Chancery, is no Evidence Page 149 
Evidence of the Return of a Mandamus, 
by Copy of the Writ and Return in 


Evidence. 


the Office 152 
The Counterpart of a Deed loſt, admit- 
ted for Evidence 225 
F. 

Feme Covert. 


7 IFE indicted by her Husband, 
admitted in Forma es 

Feme Covert, after Bail-Bond given, may 
plead M:/nomer 311 
Feme Covert arreſted, where common 
Bail to be received 105 
Feme Covert, after parting from her Hus- 
band by Conſent, and Maintenance 
allowed, commits Adultery, and runs 
her Husband into Debt, if he ſhall 
be charged 147 
Upon Nen Aſſumpſit, a Feme Covert 
may give Coverture in Evidence 2 39; 


Fieri Fatias. 


Fieri fa to the Sheriff before Judgment | 


entered, and the Value levied 184 


Fine. 


Fee, Quid operatur 45 
Lawful Fiſbing 73 
Indictment for Fiſhing in his Pond 183 


Fraud, Vid. Tnditment. 


Captain of a Ship takes a Receipt, and 
gives a Note upon a third Perſon, 
who failed before the Note was due, 
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ö 


| 
| For bei 05 
Fine by one Jointenant of the whole br deine eee den 


and the Captain was gone to Sea; the 
Receiver uſeth Diligence to get ſuch 
Note paid, but cannot: It is Fraud 
in. the Captain Page 147 
Falſe Token and Combination 302 


__—— 3 "a. 2 


— 


G. 


AME, found upon a Man, ſup- 
poſeth Proof made 57 
Gavelkind, a general Cuſtom 120 
Difference between Gavelkind and Bo- 
rough-Engliſh 121 


H. 
AND cut of, &c. for ſtriking in 


the King's Court 31 706 
Execution upon Habere fac Poſſeſſionem 


11 
Heriot Service, &c. 62 


Husband and Wife. See Feme Covert, 


—_— 


*—é 


I. 


CTION brought againſt an Inn- 
keeper for not ſafely keeping a 
| Gelding 223 
See the Statute of TFeofails Explained 
4, 5, 285, 286 


Indickment. 


11, 178 
213, 239 
Communis Deceptor is too general 311 
A Clerk in Court may confeſs an Indi&- 

ment for his Client 16 
Indifiment on the Statute 14 Car. 2. for 

abuſing a Cuſtom-houſe Officer 17 
Indidt ment againſt a Juſtice of Peace and 
others, for arreſting M. upon a pre- 
tended Warrant, knowing it to be 
forged 


30 
A dit- 


The T.A BL & 


A diſſolute Perſon kill'd Hares, was in- 


cauſe not ſaid he was not qualified 
Page 40 

Indictment for cheating in a Foot-Race 
2 


4 
Indiftment for Falſe: Affirmation of V 
lue upon Sale 61 
In what Caſes Indi&ment lies after Re- 
covery in Trover, or not 71 
No Indictment where a Statute gives a 
_ Penalty 7 86 
Indiftment pro 5 Sarcinis 87 
Wife indicted by her Husband, admitted 
in Forma Pauperis 80 
Exception to an Ind:#ment of Entry in- 
to Land, not ſaid Manu fort: 96 


Indictment for perſwading and cauſing 


an Apprentice to leave his Service, 
99. If it be an Offence indictable, 
and the Indictment ill for Want of 
Allegation of Abſenting 
Indi#ment for coming as ſent by ano- 
ther to receive Money: If it be in- 
dictable 10 5 
After an Indictment, how the Defen- 
dant's Plea may be reſerved 114 
Indiment for Words ſpoken to the 
Mayor of Salisbury in Diſparagement 
of the Government, Vu, Mr. Mayor, 
J don't care a Fart for you; You, 
M. Mayor, are a Rogue and a Raj- 
cal | 124 
Contra Pacem omitted in an n 
12 
Indidtment for wilful Perjury, reciting 
the Record of the Trial to be a feign- 
ed Iſſue out of Chancery 
Variance aſſigned between the Record 
recited and the Indiciment 168 
Indictment for tearing an Account after 
it was ſettled 2 5 
Indictment for cauſing M. to be arreſted 
and committed to Gaol, laid in Irons, 
and extorting Money 178 


The modern Practice of taking up the 
Party before the Indiciment found 


179 
To ſet up a Fair, Market, or Leet, in- 


183 


dlictable 


difted, and Indictment quaſh'd, be- 


101 


The Defendant ſhall never carry 


169 


2 
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Indiciment for falſly confederating a 
Man to be the Father of a Baſtard 
Child, 100, 185. If the Party ought 
not to ſhew himſelf to be innocent 

TT" Page 185 

Indidtment of a Petit Chapman 240 

Indictment for Fiſhing in his Pond 183 

Quakers indicted for keeping Shop open 
on an Humiliation Day 210 

Upon Indi&ment for a Riot againſt a 
great Number, to try it only againſt 
three or four 212 

Words dire&ly tending to the Breach of 
the Peace, indictable 125 

A Woman indicted at the Quarter-Seſ- 
ſions of a Borough for exerciſing the 
Trade of a Goldſmith, not having 

been Apprentice ſeven Years 220 

Difference between Indict ment and In- 

formation, as to bringing on to Trial 
| 246 

In Crown-Cauſes there cannot be Nik 
prius or Tales without a Warrant 
from the Attorney General Tbid. 

The former Practice concerning Remo- 
val of Indictments by Certiorari, and 
how it is now per Stat. 5 & 6 V. & 

an In- 
diftment removed hither by the Pro- 
ſecutor to Trial, without Leave of 
the Court | 247 

If Entring of a Non Pro/”' be good Evi» 
dence to prove the Declaration in In- 
dictment of Barretry 261 

Inde acquietat' goes to the Fact charged, 
and not to the Indictment 262 

When Nolle proſegui upon Indictment 
firſt began : Bid. 

Two Collectors and Aſſeſſors of publick 
Taxes indicted for their Injuſtice and 
Partiality in their Taxation, and ad- 
judged to the Pillory 306, 307 

In an Indictiment Communis Deceptor is 
too general | 311 

Indictment for cheating the Proſecutor 
in a Parcel of pretended Port Wine 

301 

See an Imparlance on an Information 

| 243 


Inquiſition. 


| 
| 


The TABLE 


Judgment of a Precedent Hillary Term, 


Inquiſition, 


Of Forcible Entry, Motion to quaſh it 
for Want of the Words, Ad inqui- 


rend” Page 95 
No Exception againſt a Juror upon « 
Writ of Inquiry 43 


Vide Of Executing a Writ of Inquiry 
after the Return 159. And of quaſh- 
ing or ſuperſeding it 40 


Intereſt. 
What Notes, &c. carry Intereſ 167 


Judgment. 


Judgment final, where 5 
Where Judgment ſhall be upon the De- 
mur', or upon the Default id. 6 
A Man out of Court may have Tuag- 
ment againſt him, tho' not for him 


10 
The ancient Manner of Pleading in Ar- 
reſt of Judgment 143 


A Warrant to confeſs Judgment, and 
Agreement to ſtay Judgment for a 
Year, how the Year ſhall be reckon- 
ed | 14, 288 

Judgment upon an Attorney's appearing 
without a Warrant 16 

When to move in Arreſt of Judgment 

24 


When the Court will not let Judgment 


(neglected) after a Rule to be entered 
59 


and the Plaintiff died before Coſts 
ſettled, and next Hillary Term Judg- 
ment being entered as of the firſt Hil- 


\ lary Term was ſet afide 191 
How Judgment may be or not be when 
the Court is divided 203 


Judgment upon a Warrant of Attorney, 


when to be entered 212 | 


Judgment by Nibil dicit, how entered 
in B. C. how in B. R. 236 
Time of ſigning Fudgment 191, 241 


Jurisdition. 


Plea. to the Juriſdiction of an inferior 
Court tendered after the Court wag 


up Page 146 
The Oath ought to be upon Tender of 
the Plea Bid. 


Juſtices. 


Ocder by two Juſtices recites Oath made 
before one of them by the Mother of 
a Baſtard Child, who was examined 
by one of them, and ill 180 
Where Tuſtices of Peace cannot dele- 
gate their Authority to others to make 
Rates and Orders 87 
Upon Fuſtices of Peace Falſe Returning 
Inquifition of Forcible Entry, and 
the Aftidavits thereof, how to be 


heard 90 
Juſlices of Peace, their Authority con- 
cerning Wages 91 


If the Juſtices make a ſubſequent Or- 
der directly contrary to a former of 
the ſame Seſſions, in the ſame Cauſe, 
the ſubſequent one is an abſolute Re- 
peal of the former 7 

Juſtification, See page 

Corporation Juſtices loſe their Sis 

tion, by a Denial of Juſtice, and a 
Mandamus may go to the County 


Juſtices to act 164 


— — 


L. 


Hether the Statute of Lahourers 
extends to Garden-work 204. 

If Labourers in a Garden be in the 
Juſtices Power 205 
Leaſe of the Office of Marſhal of B. R. 
good 57 
Leather, Allom'd Sheep-skins is r 

] 

Where a Leſſee may grant above his E- 
ſtate, but not leſs by Cuſtom of a 
Copyhold . 6 


1 TABLt® 


Of pleading Liberum Tenementum 117, 
Page 118, 119 

Of pleading the Statute of Limitations, 
Vide Statute 25, 309, 240 


London. 


Apprentice to a Waterman's Widow ex- 
tends not to a Freedom of London, 
but Trover lies for his Tickets 69 

Retorn of a By-Law to pay for not 
weighing Goods ſold by Foreigners at 

the ancient Beam in the City of Lon- 

don | 123, 177 

A By-Law returned concerning th. 
Company of Free-Porters in Lo:don, 
and of employing a Sianger noi Free 

12 

Gaol- Delivery of Midaleſeæ, how held 
in London 145 

Debt brought in London upon a Demiſe 
of Lands in Jamaica, 


Vide Obligation 


M. 
Mandamus. 


Ttachment moved, for not return- 
ing a Mandamus, &c. 25 
Where Mandamus ought to go to reſtore 
to an Office 18 
Information for a Falſe Retorn of a 
Mandamus by a late Mayor 152 
The old Bailiffs of a Town obliged to 
return a Mandamus 133 
Mandamus, when amendable Did. 
No Mandamus for an Approver of 
Guns, nor Clerk of a Company 18, 

| 82 

Evidence of the Falſe Return of a Man- 


damus I 52 
Mandamus to ſwear a Church-warden, 
and the Return 89 


Mandamus for reimburſing an Overſeer 
turned out 97 
An argumentative Return upon a Man- 
damus, is ill 309 


194, 228 


| 


— 


Mandamus to admit a Teaching -Diſſen- 
ter to qualify himſelf Page 310 
Martial Law not a fixed, but a tranſi- 
tory Law 180 


Marſhal turn'd out for Non- attendance 


91 
Leaſe of Office of the Marſhal of the 
King's Bench, good 57 


Marriage. 


The Difference between a Contract per 
Verba de praſenti, and Verba de fu- 


furo 155 


Merchants. 


When Actions on Inland Bills of Ex- 
change firſt began 29 
Difference between Foreign, and Inland 
Bills Ibid. 
Indorſee brought Action in the Indor- 
ſor's Name 30 
A Bill of Exchange may be made be- 
tween two Perſons, and how Bid. 

A Caſe concerning Payment of 60 J. to 
a Merchant's Servant by a Bill of Ex- 
change, &c. on another who had 
juſt failed before 36 
If a Merchant's Servant may accept of 
a Bill of Exchange, without Autho- 
rity to do it Ibid. 
Whether ſuch a Bill be Payment at all 
Did. 

How ſuch Notes may be Payment, and 
on whom the Proof lies 37 
Where a Maſter is not bound by ſuch 
a Bill taken 27 
Indebitat' Afſumpfit by one Part-owner 
of a Ship againſt another 204 
Tndebit” Aſſumpſit lies not upon a Bill 
of Exchange againft the Acceptor 


129 
Money. 
Money brought into Court 11, 25, 
101, 153 
4 P N. 
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Olle proſequi, when firſt uſed on 
Indictments Page 262 

The Effect of a Nonſuit 95 
Of paying Coſts on a Nonſuit by Exe- 
cutor: (Vid. Executor) 181 


When a ſpecial Non-tenure may be plead- 


ed 226 
Notice of Trial: (Vid. Trial) 57, 58 
What Notice ought to be given of Tri- 

als, and Executing of Writs of In- 

quiry | 146 
Defendant indifted for a Nuſance in 

bringing a great Ship into Hillinſgate 

Dock 145 


O. 
EBT on Bond, or Obligation, not 


| ſpecified in Taxation according to 
the late At 176 
Debt on a Bond made, dated, ſealed 
and delivered at Port St. Davids in 
the Eaſt-Indies 228 
Obligee made a material Razure in the 
Condition: Motion, that the Bond 
ſhall remain in the Officer's Cuſtody, 
allowed if Defendant had denied the 
Deed | 233 
Narr' in Debt upon a Bond, with Omil- 


ſion of quas ei debet & injuſte detinet | 


306 
Per Scriptum Obligatorium, RET ej 


ſhewing the Date of the Bond, or 


that it was executed, yet good id. 


Offices. 
If an Office deſcribed by the Statute has 


a certain Salary annexed to it, Depu- 
tation of ſuch Office, reſerving, a Sum 
leſs than the ſtanding Salary, will 
not be within the Stat. 5 & 6 Eds. 


6. c. 16. But if the Fees be incer- | 
* 


ö 


tain, and no certain Salary annexed 
to the Office, reſerving a certain Sum 
out of Fees, aliter, not within the 


Statute Page 234 
Ruantum Meruit for a Deputy, having 
no Allowance 235 
Leaſe of the Office of Marſh. of B. R. 
good | 57 
Officers indifted for Extortion, &c, 
306, 307 


If Juſtices may replace an Over/eer re- 


moved 77 
How the Order for a Poors Rate ought 
to be, and how the Account 98 
Order of Settlement quaſh'd 163 
See Poor 


Overſeer need not advance a Farthing 
of his own Money 97, 98 
Of reimburſing Over ſeers Ibid, 


- | If a Clergyman without Cure may have 


a Writ to diſcharge him from being 
| Overſeer, &c. 140 
If an Outlawry upon an Indictment be 
ſet aſide, the Indictment ſtands good 
| and open to proceed upon 115 
No Oyer after general Imparlance, yet 
Oyer after Plea in Abatement, and 


why 27, 28 
Of ancient and modern Demands of 
Oyer and Grants thereof 28 


If a Releaſe be pleaded, and the Plain- 
| tiff crave Oyer thereof, if the Defen- 
dant will not grant it, the Plaintiff 
may ſign Judgment for Want of a 
_ N 


| ,. Q PS. 3 


P. 


Din Convict, not to prove a Will 


8 239 
Pariſh-Clerk | 263 
Of Election of Parlament- Men, 50, 
51, 52, Ge. 


Of Staying Proceedings on Payment of 
Principal, Intereſt and Charges. Vid 
11, 25, 60, 101 

Peace, 


The TABLE. 


Peace, &c. 


L. bound to the good Behaviour for his 
Rudeneſs to the Daughter of an Hei- 
reſs _ Page 131 

Demand of Security for the Peace ought 
to be freſh after the Aﬀray given 

132 

How the Cauſe of Binding ought to S 
pear Bid. 

What is PraQtifing of Phy/ick within the 
Statute : 44 

Indictment for wilful Perjury 167 


Plea, Vide Repleader, Vide Abate- 


ment. 
Plea ill for want of Averment 306 
Concluſion of Pleas 2 36 
Plea in Bar concludes in Abatement 


10 

If the Plea be Matter in 3 
and concludes to the Action, how 
Ibid. 
Defendant pleads, he ought not to an- 
{wer becauſe of an Action depending 


in B. C. | I57 
Excommunication and Outlawry to be 
pleaded under Seal Wn 


Where the Matter is indifferent, and 
the Party pleads over, the Court 


will intend it well; aliter where the! 


ſhewing of a Thing is abſolutely void 


136 
Special Non eft factums diſapprov'd 218 
Per nomen 303 


Where it is hard to hold the Defendant 
to his Confeſſion in Pleading, or not 
10 


Pooz. 


Order far removing a poor Perſon con- 
firmed at the Seſſions on an Appeal, 
Sc. | 257 


One Order made, and then a ſubſe- 


quent Order is made by the Juſtices 
the ſame Seſſions on the ſame Cauſe; 
the laſt is an abſolute Repeal of the 
former Page 287 
Wife indicted by her Husband, admitted 
in Forma Pauperis 88 
Where a Settlement of the Father gains 
a Settlement for the Child 87 
Vid. Overſeers, Settlement of a Child 
delivered | 213 


Vide ante Overſeers 
Prerogative. See Wreck, 


Pꝛeſentative. 


Some Churches are Preſentati ve, ſome 
Donative, and ſome Stipendiary 230 


PDuſloner. 


A Note diſcharging a poor Priſoner con- 
feſſing the Action 22 
The Priſoner alſo diſcharged after a 
Surrender Did. 
A Priſoner for Debt under 100 l. diſ- 
charged by the late Act by the ju- 


ſtices of Peace, and afterwards was 
taken up again for above 100 J. he 
ſhall find Bail 301 
Paivilege. 

Of the Privilege of the Queen's Palace 
74» 75 

If that Privilege be confined to Reſi- 
dence Ibid. 
The Right of Gentlemen at the Bar, to 
have a Trial at the Bar 123 


The Queen's Attorney may try any 
of the Queen's Cauſes at the Bar 


Lid. 

Two Ways of pleading a Privilege of a 
Court in Exchequer, &c. 305 
Pꝛobibi⸗ 


The TABLE. 
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Pꝛohibition. 


Before Appearance to ſtay Proceſs of 
the Admiralty de quadam Cauſa Sal- 
vagii Page 11 

Motion for a Prohibition for Libelling 
in the Spiritual Court, to diſſolve a 
Marriage becauſe of a Precontract 

135 


A Contract per Verba de preſenti, and 


Verba de futuro, the Difference id. 
A Prohibition to ſtay a Suit about Pews 
in a Church 230 
Where after Sentence one may come 
too late for a Prohibition 252 
Grounds on Suggeſtion for a Prohibition 
to the Conſiſtory Court 308 


oof. Vid. Titneſs, 


Upon bare Recital of a Deed of Uſes 
upon a Fine, Proof to be made 45 


Game found upon a Man, ſuppoſeth | 


Proof 57 


"Fong 
Recogntzance. 


7 HICH was taken at a Judge's 

Chamber, and ſet forth as if 
taken in Court 42 
Recognizance for a Trial eſtreated 43 
Failure, a Forfeiture of a Recognizance 


Tbid. 
Popiſh Recuſant convict, not to prove 
a Will | 239 


Recoꝛd. 


Miſtakes in filing Records, rectified 18 
Upon a Writ of Error, if the Clerk be- 
low will certify the Record wrong, 
Caſc lies againſt him 245 

2 | 


If Sci” ſa recite a Judgment of Trinity 
Term in Debt, and the Tenants re- 
turned plead Nul tiel Record”, and a 
Judgment of Michaelmas Term is 
produced, this is a Failer of Record 


Page 257 
Remainder, 
Of new created Rent, good I12 
Repair. 


Solebat Reparari, where not good 313 
Caſe between Buyer and Vendee of 
Houſes | 314 
Where the Vendor reſerves not the Be- 
nefit of Lights Ibid. 
Of Repairing the upper Chamber, and 
lower Foundation Lid. 


Vepleader. 
When a Repleader ſhall be upon an 


immaterial Iſſue 2. 
In caſe of Repleader, where the Amend- 
ment mult begin Ibid. 
No Coſts on Amendment of Repleader 
| Ibid. 

Repleader at Common Law, and when 
|  grantable 4 
No Repleader where the Parties are out 
of Court by Default Did. 
If Repleader can be upon a Demurrer 
102 

If the Court award a Repleader where 
it ought not to have been, or deny it 
where it ought to be, it is Error 2 


Replevin. 


Upon the Defendant's being cheated in 
a Bargain 68 
In Replevin, if Property be claimed, 

and notwithſtanding the Party re- 

plevy, Treſpaſs will lie 69 
Claim of Property not allow'd makes a 
| Treſpaſler 69, 139, 140 


Ii 


te a. 
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TA 


If Appraiſement may be in Replevin 


9 10 Page 69 
In a Replevin, Property in a Stranger 
may be pleaded in Bar 81 


How the Defendant in Replevin may 
take Advantage of a Variance 103 
Replevin for Cattle, Juſtification for 
Damage: feſant, how the Plaintiff may 
derive his Title, and traverſe 158 
Conuzance as a Diſtreſs for Rent; Bar, 
that the Cattle eſcaped by the De- 
fendant's Ground for Want of Re- 
pairs | 189 
De homine replegiando 84. 
In Replevin and Plea in Bar, with an 
abſq; hoc: Replicat' to Iſſue, Demur' 
to the Replevin, and concludes in 
Abatement, Judgment final in B. C. 
for the Plaintiff, and affirmed in Er- 
ror 102 
Where Reſtitution of Goods taken in 
Execution ſhall be or not 297, &c. 
Re-entry, where muſt be laid on an Ou- 
fter * 
Conſtruction of the Word l 
112 
Inquiſition taken for a Riot made con- 
tra formam Statuti, and good 


Retozn. 


Difference between Proceedings begun 
in B. R. and Proceedings brought up 
by Certiorari, as to Returns 268 

Writ of Inquiry returnable ad tres 
Trin', which being Sunday 


The Calendar is ſettled by Law, and 
Part of it 251, 252 
If a Writ may not be legally executed 
the Day of the Return, it ſhall not 
the next Day 159 
Fifteen Days between Teſte and Return 
of Proceſs 146 
Remitter by Attorney: Retraxit in pro- 
pria Perſona 


148 
Of Sunday, and the Return Days Lid. 


82 


> an 


B I. E. 
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Requeſt, 


FY 


Where material Page 200; 227 
Requeſt, how to be made; and Diffe- 
rence when-a Time is appointed for 
doing a Thing on Requeſt, and when 
not 260 


Reſcous. Vide Arreſt. 


A Difference where on mean Proceſs, 
and where on an Execution 141 


8. 


Scire kacias. 


O repeal Letters Patents 220 
Scire facias on a Recognizance, 
that they and either of them recogno- 
vit b 


g b 197 
Two Scire facias's of the ſame Teſte, 
ill 806 


Scire facias by Adminiſtrator, to warn 
in Tertenants upon a judgment ob- 
tained by the Inteſtate againſt S. at 
Weſtminſter 134 

Scire facias againſt Tertenants, they all 
appear and plead jointly 226 

Plea in Abatement of a Scire fa. that 
FJ. S. was a Tenant, and not ſum- 


moned 199 
Amendment of Scire fa. where ws 
hs 286 


Vide Reco2d. 
| Sheriff. 
If a Man hath Judgment, and ſues F.. 


2. and Goods are feized on, and then 
the Plaintiff dies, the Sheriff muſt ſell, 
and give the Money to his Execu- 


4 Q-- tor 


n 3 


* 


T1 
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tor or Adminiſtrator Page ago 
See Salk. 322 acc, T. 
That the Sheriff may ſell without a Ven- 
ditioni exponas, and when 291, Tail. 
b , 294 997 3 
Whether the Adminiſtrator de Bonis non Was and how Iflue in Tail may 
ſhall have the Money Bid. falſify a Recovery Page 296 
I Where Plaintiff muſt make Title, and 
where he need not 19, 313 
Statutes. ; os 
| | Taxes, Collectors and Aſſeſſors thereof, 
Title of Statute no Part of the Law, | Vide Indiſtments. 
Effect of the Preamble 62] 
Statute of Limitations 2 


Statute of Compoſition of Two Thirds, 


&c. pleaded in Bar 58, 156 
Statute 1 Jac. 1. c. 22. whether al- 
lom'd Sheep-skins be Leather within 
the Act 166 
Statute 8 & g V. 3. of Labourers 
Statute of Conventicles. (Vid. Caſe.) 
| 228 
Statute 9 V. 3. of proteſting Bills of 
Exchange 
Statute 23 H. 8. of paying Coſts 91 


| Statute 5 & 6 V. & M. c. 2. of Re- 


movals by Certiorari 246 
Expl' Statute of Frauds and Perjuries, 
of anſwering for the Default of ano- 
ther 2249 
Statute 17 Car. 2. 293 
Remedy for Adminiſtrator de Bonis non, 
per Stat, 17 Car. 2. after Verdict 


290, 292 | 
The late Act concerning Diſcharge of 


Priſoners for Debt under 100/, 301 


Statute of practiſing Phy/ick 44 
Summons. 
Where neceflary in order to a Convic- 
tion 41 
Sunday, 


What Arreſts and other Acts are good 
thereon 


4 


810 


5 


95, 96 
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Trade. Vide 165, 166. 


A Woman indicted at the Quarter-Sef. 
ſions of a Borough, for exerciſing the 
Trade of a Goldſmith, not having 
been Apprentice ſeven Years 220 


Travers. 


Travers Virtute cujus, if traverſable, 


70 

See p. 235 
Treſpaſs. 

When the Acquittal of one Treſpaſſet 

ſhall diſcharge the other 10 


Treſpaſs for taking away two Cows and 


ſeveral Loads of Wheat out of the 
Plaintiff's Cloſe in D. ac etiam for 
taking away ſeveral other Things de 
Bonis propriis of the Plaintiff, ibid 
fimilit” invent', and Damages entuely 
aſſeſs d. Exception was, for that the 
Loads did not appear to be his Goods, 
for the Words de Bonis propriis of 
the Plaintiff, ſhall be only of thoſe 
Things after the Ac etiams 14 
Treſpaſs for breaking his Cloſe, and 
hunting and killing his Rabbits, with 
a Continuando 38 
What Things may be laid with a Cunti- 
mundo Dia. 


Treſpaſs 


Treſpaſs for entering the Plaintiff's 
Houſe, and taking away his Goods : 
Juſtification by Proceſs of Inferior 
Court for Noa-appearance, but an- 
ſwers not to the carrying away Page 


© 
Treſpaſs againſt Bailiff for Breaking Ui 
Houſe, not an Attachment 105 

In Treſpaſs, where Son Franktenement 
is a good Plea 117 
Liberum Tenementum, where it is tra- 
verſable, or not Ibid. 
Two Ways of Pleading Liberum 7. ene- 
menum 119 


Error of a Judgment in Treſpaſs, where- 
as it was in Caſe; a great Diverſity 


| 113 
In Treſpaſs, the Defendant juſtifies in 


B TABLE 


Trover. 151. 


Trover for fourteen Lemon- Trees li- 
cens'd to ſtand in a Lord's Garden; 
the Trees being ſeparate, could not 

= pals by the Grant of the Garden 
1 5 Page 170 

Trover, for that the Surveyor of the 
Queen's Yard detained a Carpenter's 
Tools upon a pretended Uſage 212 

Where the very Denial of Goods is a 
Converſion Ibid. 

In what Caſes Indictment lies after Re- 
covery in Trover or not 71, Vid. 87 

Truſt of a Leaſe, not deſtroyed by Re- 
newal 57 


Aid of the Officer upon a Replevin: | 


Plaintiff replies by a Claim of Pro- 
perty 140 
Treſpaſs tempore Will. 3. ill upon a De- 
murrer, help'd after Verdict 80 


Trial. Vid. Notice. 


Rule of Notice of Trial 18 
Cauſe of a new Trial for Want of Evi- 
dence =, 22 
Concerning a Term's Notice for Trial 
| Vide 57 

No new Trial after ſecond Verdict of 
the ſame Side Vide 18 
What is good Cauſe for a new Trial 
| 307 

In Civil Actions the Defendant cannot 
try a Cauſe by Proviſo, till Default 
in the Plaintiff, except in ſome ſpe- 
cial Caſes | 2&6 
But there can be no Trial by Proviſo in 
the King's Caſe | 247 
Of Trials where the Queen is Party 
| 147 
The Defendant ſhall never carry an In- 


dictment, removed hither by the Pro- 
ſecutor, to Trial, without Leave of | 


the Court | Ibid. 
Of Trials at the Bar, Vi, Pꝛivilege. 


Tythes. 


No Hebe of Fiſh _ ©, 322 
Prohibition on the Statute of Eg. 6. for 
ſuing for Tythes of barren Ground 


newly cultivated 86, 96 

Prohibition to ſtay a Suit in the Spiritual 

Court for Tythe Milk 261 
1 


Vagrant as ſuch not indictable 240 
Variance between the Record and 

the Indictment 168 
Motions to change a Venue 191 
Of Laying a Venue 422 
No Afidavit of the Delivery of a De- 
claration, held up to the Rule 175 
Rule on granting a View, where proper 
211 

Verdict, cures the want of alledging 
that which muſt have been proved to 
obtain it 129 


W, 


W. 


Warrant. 


Oncerning an Attorney's Preſence 
upon a Warrant given by one un- 

der Arreſt, to confels a Judgment 
Page 85 

A Man gives a Warrant of Attorney 
to confeſs Judgment the firſt Day of 
the Term, and dies, it may be en- 


tered at any Time during that Term 
86 


f 


May. Vid. Bzidges. 


A Man cannot claim a Vay over my 
Ground from one Part thereof to ano- 
ther; but from one Part to another 
of his owni Ground he may claim a 
Way over my Land 3 
A Stranger may have a Way over ano- 
ther's Soil three Manner of Ways: 
1. For Neceſſity, 2. By Grant, 3. 
By Preſcription Bid. 
The Manner of Pleading a . 
Eſtate of a Way 
Privilege of the Grantee of a Wreck for 


The TABLE. 


Tf. Vid. Deviſe. 


Wills favour'd in Law Page 133 
Debt lies for Money deviſed , out of 
Lands 26, 27 


Witneſs, Vid. Evivence and JI2oof, 


In cafe of a ſingle Bill, two Perſons, 
produced as Witneſſes, ordered to 


write their Names 167 
Subornation of Witneſſes 203 
The Party reſcued, allowed as a Wit 

neſs, and why 211 


A former Oath of the Defendant's Miſe 
allowed for Evidence of a Felony 


committed 216 
The Counterpart of an ancient Deed loſt, 
admitted for Evidence 225 


In Ejectment to prove a Leaſe to the 
Queen, an ancient Book of Entries 


was offered 248 
Wreck, the King's Prerogative therein 
149 


UWIrit. Vid. Return, 


If a Writ may not be legally executed 
on the Day of the Return, it ſhall 
not on the next Day 159, 196, 250, 


a Way 149 251 
o repair a Way 163 | It is illegal to fill up a Writ after it is 
A Way cannot be changed without Act ſealed 310 

of Parliament 307 | Oyer of the Writ | 28 
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